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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9073. 


J. WALTER STEWART, Appellant , 

v. 

THOMAS J. ROBERTS, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

J. Waite]’ Stewart appeals from an Order of the District 
Court of the United States for the District of Columbia, 
denying a Motion for a Directed Verdict under Rule 50 (b) 
of the Federal Rules of Court procedure, entered the 13jh 
day of June, 1945. 

The District Court of the United States for the District 
of Columbia had jurisdiction under the District of Colum¬ 
bia Code 1940, Title 11, Section 301. This Court has jurijs- 
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diction to review the judgment under the District of Colum¬ 
bia Code 1940, Title 11, Section 101, and the United States 
Code, Title 28, Section 225. The pleadings which show the 
existence of jurisdiction are the Complaint and Amended 
Answer (R. 1-4). 

STATEMENT OF THE CASE. 

This suit was brought by the plaintiff, Thomas J. 
Roberts, against the defendant, J. Walter Stewart, in a 
one count declaration (R. 1, 2) in which the plaintiff 
charged the defendant with alienating the affections of his 
wife, and as a part of the same count and in apparent aggra¬ 
vation, alleged criminal conversation with his, the plain¬ 
tiff’s wife. The cause, as indicated, was pitched on the 
ground of alienation of affection and solely on this ground 
the plaintiff elected to and did stand (R. 220). 

The defendant in his amended answer (R. 63, 64), which 
repeated the original answer, adding an additional ground 
of defense, denied any alienating of the wife’s affection or 
any misconduct on his part with the plaintiff’s wife or that 
any action on his part had in any wise caused or con¬ 
tributed to the basis for any damage to the plaintiff’s home 
or the plaintiff’s home relations, or damage to the plaintiff 
in any manner whatsoever; claiming, among other things, 
that the cause of action was in and of itself an attempted 
blackmail. It is to be noted in this connection that the 
pleadings set forth that the alleged alienation of affections 
took place before August 1, 1944, and “caused the plaintiff 
and his wife to become separated on August 1,1944” (R. 2). 
And it is also to be noted that as of express dates given in 
the Complaint, March 8, 1944, March 10, 1944, April 13, 
1944, April 19, 1944, and allegedly on various other days, 
in the office of the defendant, located at 512 Fifth Street, 
Northwest, the plaintiff claimed the defendant “debauched 
and carnally knew plaintiff’s wife.” 
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STATEMENT OF ERRORS. 

1. The Court erred in not directing a verdict at the elolse 
of plaintiff’s case. 

a. There was no sufficient evidence to support tjic 
theory of alienation of affection and therefore ajiv 
matters in aggravation were not properly submittahle 
to the jury. 

b. If liberally the issue as to criminal conversation 
was to be included for submission to the jury thdre 
was no sufficient evidence to show any criminal con¬ 
versation. 

2. The Court erred in not directing a verdict at the ehd 
of the offer of testimony by the defendant when the motiion 
was renewed. 

a. There was no sufficient evidence to support the 
theory of alienation of affection and therefore ajiy 
matters in aggravation were not properly submittahle 
to the jury. 

b. If liberally the issue as to criminal conversation 
was to be included for submission to the jury there 'wlas 
no sufficient evidence to show any criminal conversa¬ 
tion. 

3. The Court erred in not directing a verdict under Riile 
50B of the Federal Rules of Civil Procedure, after ttae 
matter had been submitted to the jury and the jury hkd 
disagreed. 

a. After deliberation of jury and failure to agree,! it 
was incumbent upon the court to have directed a ver¬ 
dict, allowable under Rule SOB. 

4. The Court erred in allowing the offer of certain in¬ 
admissible testimony. 


I 

I 
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SUMMARY OF ARGUMENT. 

1. Considering all testimony offered on behalf of plain¬ 
tiff there was no showing of alienation of affections. 

2. Criminal conversation, if a part of this cause, was a 
matter of aggravation and with a failure to show any alien¬ 
ation of affection on the part of the defendant, such testi¬ 
mony as was offered was ineffective to establish any lia¬ 
bility on the part of defendant. In any event, there was a 
complete failure of proof of any improper conduct on the 
part of the defendant. 

3. A directed verdict should have been granted by the 
Court at each of the various stages when sought by the 
defendant through counsel. 

4. The confidential communications between husband and 
wife are not properly admissible, even for the restrictive 
purpose which the Court allowed in this case. 

ARGUMENT. 

1. Considering all testimony offered on behalf of plain¬ 
tiff, there was no showing of alienation of affection. 

A perusal of the entire case reveals that there was no¬ 
where any action or step taken by the defendant which 
would be considered as a basis for a suit for alienation of 
affection. There can be no question but that in order to 
show alienation it was incumbent to show the defendant, 
not his, the plaintiff’s, spouse, was the inducing cause of 
any loss of affection which the testimony might show exist¬ 
ed. In this case it is urged that first of all there was no 
showing of any loss of affection by any competent testi¬ 
mony. The record will disclose that the only testimony 
offered purporting to outline any relationship between the 
defendant and the spouse of the plaintiff was given by the 
■witness, Lewis Stedman Lipscombe (R. 73-108). The gist 

of his testimonv was that he was told bv Mr. Roberts to 
•> 

watch Mr. Stewart’s office and he began doing so on the 
6th of March; that he -would usually go about 3:00 o’clock 
and wait around an hour or so. He stated that on the 8th 
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of March he saw Mrs. Roberts, plaintiff’s wife, come out of 
Mr. Stewart’s office and get in a car with him about 4:0}) 
o’clock and that he followed the car and that the car wap 
driven to Bates Street and parked there and that Mi}. 
Stewart and Mrs. Roberts went to 1531 First Street, North¬ 
west. That he saw them enter the house; that he remained 
there about V/o hours, observing nothing. That on March 
10th, having missed seeing Mr. Stewart at his office, he saw 
Mr. Stewart drive away and went up to Bates Street again!. 
He saw Mr. Stewmrt go into the house but didn’t see Mr^. 
Roberts. He waited around about one or two hours and 
Mr. Stewart and Mrs. Roberts came out together and left 
in the car. He testified that Mr. Stewart’s office was on 
Fifth Street between D and E. The next day which h^ 
claimed to see anything was on the 15th of March, on which 
day he claimed to see Mrs. Roberts go in Mr. Stewart’$ 
office about 4:00 0 ’clock; and he waited around about half 
an hour and left before she came out. He again saw MrsL 
Roberts at Mr. Stewart’s office on March 23rd, seeing her 
through the window, and he waited around about one half 
an hour but she didn’t come out. On another day, the date 
of which he had not recorded, he saw Mrs. Roberts in Mrj. 
Stewart’s office, seeing her through the window and abou}; 
15 minutes thereafter Mrs. Roberts and Mr. Stew r art came 
out and they drove up to Johnson’s Cateteria on 14th Street 
between Tea and U Streets. Giving in each instance inter] 
veiling days when he watched at Mr. Stewart’s office and saw} 
nothing, he gave April 7th as the next day that he saw Mrsj 
Roberts go into Mr. Stewart’s office; he waited about one 
half an hour; she didn’t come out and he left. He claimecf 
that again on April 13th he followed Mrs. Roberts and Mri 
Stewrart from Mr. Stewart’s office to 1531 First Street 
Northwest; and again on April 19th that he followed then: 
to 1531 First Street, Northwest. The next time allegedly 
w’as on April 25th and he saw her in the office. He claimec. 
that his activities were reported to Mr. Roberts; the first 
report being made on March 9th, by a call to the Naval Hos r 
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pital in Philadelphia, where Mr. Roberts was. Witness re¬ 
peated under cross-examination that the office he was watch¬ 
ing, referred to by him as Mr. Stewart’s office, was on Fifth 
Street between D and E Streets. (Mr. Stewart’s office is 
on Fifth Street between E and F). The witness testified 
that he had never been in the building in which Mr. 
Stewart’s office is; that he had seen “other names on the 
other windows” (R. 100). Under cross-examination witness 
testified that on one of the occasions when he followed Mrs. 
Roberts and Mr. Stewart to the First Street address he 
waited until they came out and Mr. Stewart drove her to a 
club called the Bengasi, and she got out there. He stated 
that he was not paid for doing his investigating, but did it 
as a “friend” and because he didn’t approve of a man 
“running around” with a service man’s wife and also be¬ 
cause it was “a lot of fun” for him to be doing a little 
detective work. 

Another witness, Junius Banks, testified that on January 
30,1945, after having dinner with Mr. Roberts (R. 119-122), 
Mr. Roberts called Mrs. Roberts at her mother’s home 
where she was then staying, and asked her to go out with 
them; that she couldn’t go and he and Mr. Roberts went 
over and parked in front of the house. That after 20 or 25 
minutes she came out, when a taxicab drew up and that 
Mr. Roberts attempted to have a conversation with her but 
that the cab drove off. Witness stated that they followed 
the cab to the 1500 block of First Street, Northwest, and 
Mrs. Roberts got out and went into a house and that he re¬ 
strained Mr. Roberts from following her into the house. 
That while they (Roberts and he) were sitting there talk¬ 
ing a large man came up in a black car and blew his horn; 
that Mrs. Roberts came out and got into this car and that 
they followed in theirs to Sixth and Florida Avenue, North¬ 
west, where Mrs. Roberts again got out of the automobile; 
but refused to get into their car. 

Another witness, Mr. Earl I. Klein, claim adjuster for 
the Amalgamated Insurance Company, testified (R. 128- 
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131) that he went on one occasion, about January 3, 19^5, 
to the home of Mrs. Roberts’ mother to adjust a claim w^th 
Mrs. Roberts growing out of an automobile accident in 
which she was involved; that on that occasion he was intro¬ 
duced to Mr. Stewart by Mrs. Roberts’ mother. That Mr. 
Stewart was downstairs, with his overcoat on, and that [he, 
Mr. Klein, went upstairs to interview Mrs. Roberts. 

This was all of the direct testimony offered by the plain¬ 
tiff tending to show either alienation of affection or criminal 
conversation with the exception of certain letters to which 
reference will subsequently be made. The cause of action 
was without doubt based on the theory of an alienation of 
affections as evidenced by the one count complaint captibn- 
ed: “Complaint (Alienation of Affection) (R. p. 1). Tpis 
version is also shown and emphasized by the colloquy be¬ 
tween Court and plaintiff’s counsel as follows (R. 220): 

“The Court. Let me ask whether you are suing for 
alienation of affections, or for criminal conversation? 

Mr. Bonuso. I will admit that my pleadings are 
based on a two-fold situation. 

The Court. A short time ago I had a case in which 
there were different counts in the declaration, so|me 
based on alienation of affections and some based on 
criminal conversation, which is a different charge. 

Mr. Bonuso. Yes, sir; I realize that. But, unfor¬ 
tunately, at this time I am stuck with this pleadingj. 

The Court. You are entitled to sue for alienation of 
affections. 

Mr. Bonuso. Yes, sir. I suppose that is the ground 
on which I will have to stand. 

The Court. So if there is no criminal conversation 
count and if you cannot show alienation of affection*!;, I 
do not see how you can prove your case. 

Mr. Bonuso. But the first time he found out wffio 
the person was and what it was all about was after jhis 
wife made the confession. 

The Court. There has been no proof in this c&se 
about that confession, so far as the defendant is con¬ 
cerned.” 
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With this in mind we look without result for any evidence 
supporting the theory of alienation of affections by the 
defendant. The burden was upon the plaintiff to show by 
the greater weight of the evidence that his wife’s affections 
were alienated, that that alienation was due to some other 
person and that that person was the defendant. In order 
to properly charge the defendant there must be a showing 
of loss of affection by the spouse of the complaining party. 
In this latter connection it is to be noted that communica¬ 
tions from the wife to the husband were offered in evidence 
by the plaintiff, which, if admissible at all, and as to this 
there is in our minds a definite question whether they are 
not completely barred as confidential communications, 
tended to show that as of March 8, 1945, the wife of the 
plaintiff was writing him letters attesting her affection for 
him (R. 89-91). We quote the last paragraph: 

“Have to go now dear but before I leave I want to 
tell you how much I love you and ask you to please, 
please don’t worry about me. I promise to keep my 
promises to you. 

Your Lillie.” 

It is further to be noted that even though the date 
alleged in the pleading as the first date of alleged criminal 
conversation was March 8, 1944, and that the witness 
Roberts testified that he received letters from his wife after 
this date, the witness Lipscombe testified that he reported 
the happenings between Mr. Stewart and Mrs. Roberts on 
March 9, 1944. So from the plaintiff’s own mouth and 
from the mouth of his witness come the suggestion that there 
was even beyond the time of the alleged criminal conversa¬ 
tion showing and representations of affection from the 
spouse of the plaintiff to the plaintiff. Significantly too in 
this connection we have the estimony of the plaintiff to the 
effect that even though the word was reported to him of the 
alleged circumstances upon which the criminal conversation 
was based he continued to live and cohabit with his wife, 
between August and December, 1944, testifying specifically 



that on an average of once every two weeks his wife wotild 
come and stay with him overnight or sometimes two or tli jee 
nights at a time and stating directly that on these occasions 
he and his wife cohabited as man and wife (R. 124). |N T o 
testimony was given of anything interfering with this rela¬ 
tionship until the latter part of January, to wit, the 25th or 
26th (R. 125) when certain letters allegedly written by Mr. 
Stewart to Mrs. Roberts were found by the plaintiff, af'er 
which time plaintiff stated that he confronted his wife w.th 
these letters and she allegedly confessed “having an affair” 
with the defendant Stewart (R. 109). Over the objection 
and exception of counsel for the defendant conversations pe- 
tween himself and his wife about these letters were allowed 
by the Court (R. 109), with the admonition by the Court tliat 
they were admitted only to show the attitude of plaintiff’s 
wife’s mind toward him (R. 109) and that same was not Ad¬ 
missible for the purpose of proving the fact of any adultery 
or any other fact which she allegedly stated to her husband 
but rather to show the affection or lack of affection of the 
wife toward the husband. The suit here was brought on the 
3rd day of February, 1945 (R. 110). The testimony here 
alluded to with the conversation between the plaintiff and 
his wife offered for the limited purpose indicated was all of 
the testimony offered by plaintiff or his witnesses to sup¬ 
port the alleged theory of alienation of affection or criminal 
conversation. It is respectfully urged that there is a toval 
failure to meet the conceded requirements in an action either 
for alienation of affection or for criminal conversation, 
either an aggravation of the said alienation or as a separate 
offense; allowable only on the theory that the testimony 
developed a cause of action not set forth in the one eojnt 
complaint. Where, with the most liberal interpretation of 
the evidence, do we find the essentials of an act for aliena¬ 
tion of affections? No quarrel will perhaps be had with the 
requirement of proof on such a case as laid down in the caise 
of Bush v. Hulcher , 23 Atlantic (2) 829 (Md.), 180 Md. 3091— 
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“It must appear by a preponderance of evidence that 
the alienation and abandonment of the plaintiff by his 
wife, if any, was caused by the direct and active inter¬ 
ference of the defendant and the burden of proof is 
upon the plaintiff to show this before he can recover 
against the defendant.” 

And in the same case, this law was established— 

“Unless the jury believe from the evidence in this 
case that the defendant was intentionally guilty of such 
conduct as was calculated to prejudice the plaintiff’s 
wife against him and to alienate her from him and to 
induce her to leave him and remain apart from him; 
and that such effect was intended by the defendant to 
be produced and was actually produced by his conduct, 
then their finding must be for the defendant.” 

With an entire lack of proof of any of the essential ele- 
edments of the cause of action should the jury have 
been allowed to speculate, with no supportive evidence of 
any maintainable theory of chargeable responsibility. Where 
was the alienation? Could it be spelled out of the plaintiff’s 
testimony, with his admission of continued cohabitation up 
until a short time prior to the time of the bringing of the 
suit, with no suggestion of any actual or uncustomary dif¬ 
ferences between his wife and himself, except a suggested 
conference about letters as hereinbefore referred to, had 
approximately one (1) week prior to the time that this suit 
was brought? 

The plaintiff testified further that his wife even at the 
time of the trial had a key to his apartment; at the time of 
the trial had some of her clothing in his apartment; and that 
the apartment was available to her at any time (R. 259-260). 

Let us look further to the testimony of the witness Lip- 
scombe. Is it from him that the proof of the alleged aliena¬ 
tion is to come? The entire testimony of this "witness re¬ 
veals that every occasion when he saw Mrs. Roberts and the 
defendant together the contact began at Mr. Stewart’s of¬ 
fice. This shows no alienation of affection by the defendant, 
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if indeed there has been any showing of alienation at all. 
The defendant to be liable must be the pursuer, not the pur¬ 
sued. From a well considered case on this matter we quote 
the following language: 

Foster v. Copeland (Tennessee Appeals), 159 S. W. 

96— 

‘ ‘ Plaintiff is entitled to recover only in the event thait 
he lost the affections of his wife because of the active 
or aggressive misconduct of the defendant which be¬ 
came the inducing cause of any alleged loss or aliena¬ 
tion of affections. If it appears that plaintiff’s spousp 
was the pursuer rather than the pursued, plaintiff’^ 
case must fail. (Wilson v. Bryant, 167 Tenn. 107, 67 
S.W.)” 

We respectfully suggest that whereas the testimony re¬ 
vealed no such relationship as would indicate anything imi- 
proper between Mr. Stewart and Mrs. Roberts, certain it ijs 
that Mr. Stewart was in all events the pursued rather thaii 
the pursuer; and under such conditions the plaintiff coultjl 
not recover. Had there been conflicting testimony on thik 
subject it might be said that the defendant’s rights were not 
violated when the Court granted the prayer to the defendant 
of the following tenor: 

“The Court instructs the jury that the plaintiff must 
establish by the predonderance of the evidence that the 
defendant was the active or aggressive party, and if 
for any reason they should find that the plaintiff’s wife 
acted of her own free will and without inducement by 
the defendant, or was the pursuer rather than the pur± 
sued, the plaintiff cannot recover (Underscore ours)i 
(R. 260). 



But where, as herer, there was no testimony to the con-j 
trary, no speculation by a jury should have been allowed; 
the Court should have directed a verdict. 

Additional cases which demonstrate by the law, as cited; 


that no case for alienation has been shown by the testimony 
offered herein, are as follows: 


i 






12 


“Scott v. O’Brien, 110 S.W. 260,129 Ky. 1.—To sup¬ 
port an action for alienating a husband’s or wife’s affec¬ 
tions, the fact of alienation must be established to¬ 
gether with the fact that the alienation was caused by 
defendant, and mere proof of abandonment by a hus¬ 
band of his wife and that he maintained improper rela¬ 
tions with defendant is insufficient.” 

“Merritt v. Cravers, 181 S. W. 970 (Ky.) 168 Ky. 
155.—In a suit to recover for alienation of affections all 
the authorities agree that it is essential for the plain¬ 
tiff to show that the defendant produced and brought 
about the alienation of affections of the wife, if the suit 
is brought by the husband, or the alienation of affec¬ 
tions of the husband if the suit is brought by the wife. 
In this character of action it is permissible to prove, not 
for the purpose of establishing the cause of action, but 
in aggravating of damages, sexual intercourse, al¬ 
though such conduct is not an essential ingredient to 
enable the plaintiff to recover. On the contrary, in a 
suit for criminal conversation, the exact reverse is true. 
The action will fail without the proof of seduction, and 
it is not necessary to maintain the action that there be 
any proof of alienation of affections. 

“The authorities to -which -we have been able to find 
clearly indicate to our minds when the proof shows only 
adultery committed by the defendant -with the spouse of 
plaintiff, the action is properly one of criminal con¬ 
versation, and should be practiced as well as submitted 
to the jury, upon this theory alone; and it would be 
error to submit to the jury as a ground of recovery 
facts necessary to recover in an action for alienating 
affections. Supporting this position which we have indi¬ 
cated that proof only of adultery or seduction is not 
sufficient to maintain a cause of action for alienating of 
affections, we append the following— 

“Mere proof of abandonment and that the husband 
maintains improper relations with defendant is not 
sufficient. Buchanan v. Foster, 48 N. Y. Supp. 732.” 

The Court further said—“As the instructions permitted 
the jury to return a verdict under either of the causes of ac¬ 
tion when according to our view only one of them was 
proven, necessarily this was prejudicial error.” 
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It was at this stage in the procedure of the trial where 
plaintiff rested and defendant’s counsel moved for a di¬ 
rected verdict. 

2. Criminal conversation, if a part of this cause, wasj a 
matter of aggravation and with a failure to show any aliena¬ 
tion of affection on the part of the defendant, such 
as was offered was ineffective to establish any li 
the part of defendant. In any event, there was a complete 
failure of proof of any improper conduct on the part of tjae 
defendant. 

It has already been shown that by the pleadings and the 
statement of counsel with regard thereto revealed that tjae 
suit against the defendant was for alienation of the wife’s 
affections and alleged criminal conversation, if allowalle 
under the pleadings, was at best a matter of aggravation. 
If there were a failure to prove the cause of action—aliena¬ 
tion of affections, and we submit that there was, then tjie 
entire cause of action must fail. If we, however, concede 
for the purposes of argument and for none other, that 
criminal conversation was an allowable part of the picture 
in this case, we strenously urge that there was a complejte 
failure of proof. The only admissible testimony as to the 
fact of criminal conversation was the testimony of the wit¬ 
ness Lipscombe. The proof as to alleged criminal conversa¬ 
tion with specified dates in the pleading should have bein 
confined to Mr. Stewart’s office, where the complaint out¬ 
lined that the alleged criminal conversation took place. Tlje 
proof showed that the witness had never seen Mrs. Roberjs 
at Mr. Stewart’s public office in anything which by the 
greatest stretch of the imagination could even have beejn 
interpreted as a compromising position. 

If again we approach the matter with the greatest 
liberality and accept proof as to any showing of criminal 
conversation at any place there is an equal failure of proof. 
"We have nothing in the testimony that pretends to go be¬ 
yond the fact that Mr. Stewart and Mrs. Roberts, on son^e 
three or four occasions, went into certain premises on First 


testimony 
ability on 
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Street Northwest. Surely, it cannot be seriously argued 
that the mere association of two people of opposite sexes 
connotes an indulgence in sexual relations. No law of any 
jurisdiction has ever held that mere opportunity was suffi¬ 
cient to establish the fact of sexual relation. Coupled with 
opportunity there must have been some showing of an 
adulterous disposition. No testimony, even including the in¬ 
admissible statements between husband and wife, can be 
properly claimed as establishing a showing of criminal con¬ 
versation in this case. With the entire case before the Court 
the Motion for a Directed Verdict, here renewred, should 
have been granted. At this stage the entire lack of proof of 
either alienation or criminal conversation was clinched by 
the testimony of Mrs. Higgins, the mother of the plaintiff’s 
wife. Explaining the surrounding circumstances, Mrs. Hig¬ 
gins testified that Mr. and Mrs. Roberts were living and 
cohabiting together as man and wife as short a time as three 
(3) or four (4) days prior to the time that the suit was filed 
(R. 224-225). Where the alienation, we ask? And if crim¬ 
inal conversation, allegedly taking place in March and 
April, 1944, and so reported to the plaintiff, were as a mat¬ 
ter of fact established by the testimony, isn’t it a fact that 
Mr. Robert’s testimony showed an entire and complete con¬ 
donation ; and with the suit pitched on the ground of aliena¬ 
tion of affection this, wre submit, was a complete and full 
answer and voided the possibility of the plaintiff’s recovery. 

3. A directed verdict should have been granted by the 
Court at each of the various stages when sought by the de¬ 
fendant through counsel. 

The Court was given every opportunity to avoid the error 
into which he fell. The entire case showed no cause of action. 
The Court’s pertinent comments on same, made at the re¬ 
spective times when Motions for a Directed Verdict were 
sought, reveal the trend of the Court’s mind on this proposi¬ 
tion and show, by a reference to the record, that said Motion 
should have been granted. We quote a statement of the' 
Court made at the time when the Motion for a Directed Ver- 
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diet was first made in commenting on the argument old 
counsel for the plaintiff in opposition to said Motion— 

The Court. “If that is all the argument, I shall sus- i 
tain the motion. ” (R. 218, 219). 

It is respectfully urged that argument of counsel could j 
add nothing to the case as revealed by the testimony; nor j 
did the further argument of counsel reveal any feature of j 
the case which justified anything other than a sustaining of | 
the Motion. 

At the end of the defendant’s testimony the Motion for a ! 
Directed Verdict was renewed and the Court’s attitude in j 
overruling the Motion is reflected by the colloquy with j 
counsel (R. 240-242), resulting in the overruling as indi-! 
cated, but reflecting the fact that same was allowed upon j 
the granted consideration by the jury of inadmissible testi- j 
mony (R. 242). 

After deliberation was allowed by the jury, resulting in a 
mistrial because of an inability on the part of the jury to | 
unanimously agree, the duty of the Court to have directed a j 
verdict is clear. Not only does the evidence show this neces- j 
sity, but the Court, by its expressed comment and its im- j 
plied position, announced that the state of the evidence was j 
such wdien here a directed verdict was being sought in keep- | 
ing with the power of the Court, as granted by Rule 50B, j 
Federal Rules, as he would not have allowed a verdict in 
favor of the plaintiff to stand. 

We quote the Court’s language (R. 287, 288)— 

The Court: “I felt, without caring to pass on whether ' 

the great weight of the evidence was on one side or the ! 

other. I thought there was enough to go to the jury, j 

although had there been a verdict for the plaintiff I ! 

probably would have been constrained to have to move j 

in that direction. Under the circumstances I would j 

have to denv vour motion.” 

* * 

i 

This statement from the Court, properly interpreted, j 
made imperative the granting of the motion for a directed j 
verdict. 
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No less authority than the Supreme Court of the United 
States has laid down the controlling rule. From Pennsyl¬ 
vania R. Co., v. Chamberlain (288 U. S. 339), we quote: 

“We think, therefore, that the trial court was right 
in withdrawing the case from the jury. It repeatedly 
has been held by this court that before evidence may 
be left to the jury, ‘there is a preliminary question for 
the judge, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed. ’ Pleasants v. 
Fant, 22 Wall. 116, 120, 121, 22 L.Ed. 780, 782. And 
where the evidence is ‘ so overwhelmingly on one side as 
to leave no room to doubt what the fact is, the court 
should give a peremptory instruction to the jury.’ Gun¬ 
ning v. Cooley, 281 U. S. 90, 94, 74 L.Ed. 720," 724, 50 
S.Ct. 231; Patton v. Texas & P. R. Co. 179 U. S. 658, 660, 
45 L.Ed. 361, 363, 21 S.Ct. 275. The rule is settled for 
the federal courts, and for many of the state courts, that 
whenever in the trial of a civil case the evidence is 
clearly such that if a verdict were rendered for one of 
the parties the other would be entitled to a new trial, it 
is the duty of the judge to direct the jury to find accord¬ 
ing to the views of the court Such a practice, this court 
has said, not only saves time and expense, but ‘gives 
scientific certainty to the law in its application to the 
facts and promotes the ends of justice.’ Bowditch v. 
Boston, 101 U. S. 16, 18, 25 L.Ed. 980, 981; Barrett v. 
Virginia R. Co. 250 U. S. 473, 476, 63 L.Ed. 1092, 1094, 
39 S.Ct. 54G, and cases cited; Herbert v. Butler, 97 U. S. 
319, 320, 24 L.Ed. 958. The scintilla rule has been 
definitely and repeatedly rejected so far as the federal 
courts are concerned. Schuylkill & D. Improv. Co. v. 
Munson, 14 Wall. 442, 448, 20 L.Ed. 867, 872; Marion 
County v. Clark, 94 U. S. 278, 284, 24 L.Ed. 59, 61; 
Small Co. v. Lamborn & Co. 267 U. S. 248, 254, 69 L.Ed. 
597, 600, 45 S.Ct. 300; Gunning v. Coolev, 281 U. S. 90, 
74 L.Ed. 720, 50 S.Ct. 231, U. S. 90, 74 L.Ed. 720, 50 
S.Ct. 231, upra; Ewing v. Goode, supra, (C. C.) 78 Fed. 
443, 444. 
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“Leaving out of consideration, then, the inference 
relied upon, the case for respondent is left without afiy 
substantial support in the evidence, anfl a verdict in 
her favor would have rested upon mere speculation arid 
conjecture. This, of course, is inadmissible.” 

This decision leaves no room for doubt as to the chartered 
course which binds the Justice. It was error not to direct 
the verdict. 

4. The confidential communications between husband and 
wife are not properly admissible, even for the restrictive 
purpose which the Court allowed in this case. 

This argument is made at the closing for the emphases 
which we believe it merits. Testimony as to confidential 
communications between the plaintiff and his wife, admitted 
by the Court with explained reservations, we believe to have 
been wholly inadmissible. To support this argument we bb- 
lieve it necessary only to quote the Statute— 

“Section 14-307 (9:14). Confidential communica¬ 
tions between husband and wife.-In neither ciyil 

nor criminal proceedings shall a husband or his wife ()e 
competent to testify as to any confidential communicja- 
tions made by one to the other during the marriage. 
Mar. 3,1901, 31 Stat. 1358, ch. 854, section 1069).” 

To allow another jury to try this issue, when plaintiff h^s 
entirely failed in his proof in the instant case, means dm 
unjustified persecution of this defendant, meeting no leg^l 
requirements. 

Respectfully submitted, 

George E. C. Hayes, 

Attorney for Appellant 

Cobb, Howard & Hayes, 

613 F Street, N. W. 

Washington, D. C. 
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J. WALTER STEWART, Appellant , 

v. 

THOMAS J. ROBERTS, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 
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1 Filed February 3, 1945 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 27560 

Thomas J. Roberts, 665 Twenty-fourth Street, N. E., 
Washington, D. C. Plaintiff 

v. 

J. Walter Stewart, 512 Fifth Street, N. W., 
Washington, D. C. Defendant 

COMPLAINT. 

(Alienation of Affection) 

The amount in suit is in excess of Three Thousand 
Dollars. 

The plaintiff, Thomas J. Roberts, sues the defendant, 

J. Walter Stewart, for that on to-wit November 24, 1937, 
the plaintiff was lawfully united in marriage to one Lillian 
M. Roberts; that at all times prior to the wrongful acts of 
the defendant, hereinafter stated, the plaintiff and his wife 
lived happily together; that the defendant, wrongfully and 
maliciously intending to deprive the plaintiff of the affec¬ 
tions of his wife, on divers occasions between July 20, 1943 
to February 2, 1945, did take undue interest in the personal 
affairs of the plaintiff’s wife, and sought her society and 
companionship and enticed her from the society and com¬ 
panionship of the plaintiff, and entertained her in his office, 
automobile and elsewhere and bestowed upon her valuable 
gifts of articles and money; did offer to give and gave to 
the said Lillian M. Roberts in consideration of she, trans¬ 
ferring from the plaintiff to the defendant her affections 
and society, and did speak ill of, disparage, and criticize i 
the plaintiff to the said Lillian M. Roberts; that on March 
8,1944, March 10,1944, April 13,1944, April 19,1944 and on 
various other days in the office of the defendant, located , 
at 512 Fifth Street, N. W., in the City of Washington, 
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District of Columbia, the defendant did debauch and car 
nally know plaintiff’s wife; that on numerous ojsca- 
2 sions and in various places during the years of lj943 
and 1944 the defendant did debauch and did carnally 
know the plaintiff’s wife; that by such acts the defendant 
wrongfully alienated and destroyed the affections of the 
said wife theretofore existing for the plaintiff and caused 
the plaintiff and his wife to become separated on Augusjt 1, 
1944, that by reason of the said wrongful acts of the defen¬ 
dant the plaintiff has been deprived of affections and con¬ 
sortium of his said wife; his home has been destroyed and 
he has suffered much distress of body and mind, has bjeen 
greatly humiliated and otherwise caused to suffer. 

Wherefore, the premises considered the plaintiff j de¬ 
mands judgment against the defendant in the sum of <j)ne 
Hundred Thousand ($100,000.00) Dollars. 

Thomas J. Robert^. 

Joseph M. Bonuso, 

Attorney for the Plaintiff. 

526 Woodward Building, 

Washington 5, D. C. 

The plaintiff demands a trial by jury. 

Joseph M. Bonuscj. 

• • * * * • • • • • 

Filed April 23,1945 

63 AMENDED ANSWER 

I. 

The defendant sets forth that the complaint in the above 
entitled cause fails to state a cause of action entitling |the 
plaintiff to relief against this defendant. 


This defendant is without knowledge as to the allega¬ 
tion of the complaint that the plaintiff and one Lillian 
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M. Roberts were lawfully married as of, to wit, November 
24, 1937, or as to whether or not the said plaintiff and his 
wife lived happily together as alleged; and consequently 
neither admits nor denies the said allegations, but should 
same become material strict proof thereof will be required. 
The defendant denies each and every other material alle¬ 
gation of the said complaint. 

in. 

For further answer this defendant sets forth that he 
has been guilty of no wrongful conduct and that no conduct 
on his part has in any wise alienated or destroyed the 
affections of the plaintiff’s wife for him, the said plaintiff, 
or caused the plaintiff and his wife to become separated; 
and denies that by reason of any act on the part of him, 
this defendant, that plaintiff has been deprived of the af¬ 
fections or consortium of his wife; and denies that on 
account of any action on his part that the plaintiff’s 
64 home has been destroyed; or that plaintiff has been 
caused to suffer any distress of body or mind or has 
been humiliated or in any wise caused to suffer. 

IV. 

For further answer the defendant Stewart sets forth 
that this cause of action is entirely without merit, and that 
the actions of both the plaintiff and his wife evidence, and 
are, an attempt to mulct him by blackmail. 

J. Walter Stewart, Defendant. 

Cobb, Howard & Hayes, 

Attorneys at Law, 

613 F Street, N. W., 

By: George E. C. Hayes, 

Attorney for Defendant. 

4/20/45 
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With leave of Court (Pretrial Justice’s allowance) fjrst 
had and obtained this Amended Answer is filed. A c<j>pv 
hereof is as of today mailed, postage prepaid, to counsel 
for the plaintiff. 

George E. C. Hayes[. 

Let this be filed this 23d day of April, 1945. 

F. Dickinson Letts, 

Justici. 

Filed May 2, 1945 

65 PRETRIAL PROCEEDINGS 

Statement of Nature of Case: 

This is a suit for damages for alienation of affections. 

Plaintiff says that, between July 20, 1943 and Febj 2, 
1945, the defendant sought the society of plaintiff’s vfife 
and, thereafter, pursued a course of conduct in entertain¬ 
ing her, in bestowing gifts upon her, in speaking ill of 
plaintiff, in debauching and carnally knowing her did de¬ 
stroy her affection for plaintiff, resulting in the separation 
of plaintiff and his wife on Aug. 1, 1944. Thereby he ^as 
deprived of her affections, deprived of consortion, A^as 
greatly humiliated and caused to suffer in body and miiid. 

Defendant, answering, denies plaintiff’s allegations as 
to alienation; as to carnal knowledge and all allegations 
of matters of inducement and denies that he is in any vfay 
responsible for the separation of plaintiff and his wife 4nd 
for plaintiff’s loss, if any, resulting therefrom 
alleges that' there was a mutual arrangement 
defendant and his wife to extort money from the defendant 
and for the purposes of blackmail. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 


. Defendant 
between the 
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stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 

Joseph M. Bonuso, 

Date May 2, 1945. 

Attorney for Plaintiff. 

George E. C. Hayes, 

Attorney for Defendant. 

F. Dickinson Letts, 
Pretrial Justice. 

*###•#•#** 

Filed May 28, 1945 

274 MOTION FOR JUDGMENT IN ACCORDANCE 
WITH DEFENDANT’S MOTION FOR A 
DIRECTED VERDICT 

The defendant, J. Walter Stewart, through his counsel 
George E. C. Hayes, moves the Court for judgment in 
accordance with the defendant’s Motion for a Directed Ver¬ 
dict for the following reasons: 

1. The plaintiff failed to make out a case against the 
defendant. 

2 . The plaintiff failed to prove the essential and neces¬ 
sary allegations of his petition. 

3. That there was no evidence upon which a verdict could 
be sustained. 

George E. C. Hayes, 

Attorney for Defendant. 
613 F Street, N. W. 

6-11-45, argued and overruled, exception noted. Bailey. 

POINTS AND AUTHORITIES 

Rule 50(b), Federal Rules of Civil Procedure. 

Fletcher v. Agar Mfg. Co.. 45 Fed. Supplement, 650. 

George E. C. Hayes, 

Attorney for Defendant. 

• •••••«••• 


Filed June 13,1945 

289 OKDER DISMISSING MOTION FOR DIRECTED 

VERDICT 

This cause coming on to be heard, upon motion of tjie 
defendant, for judgment for a directed verdict. Counsel 
having been heard in open court and upon consideration 
thereof, it is by the Court this 13th day of June 1945. 

Ordered, adjudged and Decreed that the said motion be 
and the same is hereby denied. 

Jennings Bailey, 
Justice. 

Approved as to form. 

George E. C. Hayes, 

Attorney for Defendant. 

* • • * • • * • • j • 

74 EVIDENCE ON BEHALF OF THE PLAINTIFF 

Thomas Jerome Roberts, the plaintiff being 

75 called as a witness in his own behalf and, havinig 
been first duly sworn, was examined and testified is 

follows: 

Direct Examination 

Q. (By Mr. Bonuso) Mr. Roberts, will you state your 
full name? 

A. Thomas Jerome Roberts, sir. 

Q. And your address? 

A. 665 24th Street, Northeast. 

Q. And how long have you been a resident of the District? 
A. About 15 years, sir. 

Q. And what is your occupation ? 

A. Clerk in the Office of the Director of War Production 
Board. 

«••••••••» 

By Mr. Bonuso: 

Q. Did there come a time when you married your wife 
Lillian? 
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A. Yes, in the year of 1937, March 24th, near the District 
of Columbia. 

Q. And where did you go to live, Mr. Roberts? 

A. In a furnished room in the 1300 block of Girard Street, 
Northwest. 

Q. Did there come a time when you moved from there? 
A. Yes, there did, sir. We moved to Langston Terrace 
at 665 24th Street, I think in 1939. 

Q. And what schools have you attended, Mr. 
76 Roberts? 

A. Well, I attended Dunbar High School, Howard 
University. 

The Court: Speak up. 

By Mr. Bonuso: 

Q. You are a graduate of Dunbar High School? 

A. Yes, sir. 

• • • • • • • • * 

Q. And what if any other schools did you attend? 

A. Howard University. 

Q. And during the time you were married was your life 
happy with your wife? 

A. Very happy, sir. 

Q. Did you ever have any arguments with her or any 
separations? 

A. No, sir. 

Q. Did there come a time when there was a separation 
between you and your wife? 

A. Well, yes, sir. That was in— 

• ••••••••• 

That was in July 22, 1943, when I was inducted into the 
Navy. 

Q. And prior to that time had you ever separated from 
your wife? 

A. No, sir. 
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Q. During the time you were in the Navy did you ^nd 
your wife carry on a correspondence? 

A. Yes, sir; we did. 

Q. I show you this, Mr. Roberts, and ask you if 

77 you can identify it. 

A. Yes; that is my wife’s handwriting. 

Q. And that is a letter addressed to you? 

A. Addressed to me, sir, when I was in the Navy. 

Q. And I show you this and ask you if you can identify 
that. 

A. Why, yes, sir. That is also her handwriting, addressed 
to me. 1 

« • • • * ■ * * * * | * 

Q. And I show you this and ask you what that is. 

A. That is also from my wife to me. 

Q. Letter addressed to you. I show you this and 
you what that is, if you can identify that. 

A. Yes. That’s a card from her to me. 

Q. I show you this and ask you if you can identify that. 
A. Yes, sir. This is another letter from her to me. 

Q. I show you this and ask you if you can identify tljat. 
A. Yes, sir. It is a letter from my wife to me. 

Q. I show you this and ask you if you can identify tliat. 
A. Yes. This is a telegram she sent when I was at 
U. S. Naval Hospital, Boston. 

Q. I show you this and ask you if you can identify that. 
A. Yes, I can, sir. It is another letter from mv wife. : 

Q. I show you this, sir, and ask you if you can identify 
that. 

78 A. Yes. It is from my wife to me. 

Q. This (indicating)? 

A. Yes, sir. 

Q. This (indicating)? 

A. And that too. 

Mr. Hayes: If your Honor please, in the desire for sav¬ 
ing time, I advance on the assumption that Mr. Bonuso 
has letters which the plaintiff has seen and that he is going 


i 
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to identify them, each of them, as being letters from his 
wife. If that is what he has in mind—I mean, to go through 
—he seems to have quite a batch of them there—just one 
by one, saying it, it seems to me we might save time by 
making that suggestion to you. 

The Court: You may submit them all at one time. 

Mr. Bonuso: All right. 

The Court: And let counsel see them. 

(A number of envelopes and papers were handed to Mr. 
Hayes by Mr. Bonuso.) 

Mr. Hayes: Your Honor will, of course, understand my 
suggestion simply goes to the fact of identification of these 
communications, not with respect to any content with re¬ 
spect to them, because I haven’t seen them yet. 

All right, sir. 

Mr. Bonusco: I now w r ant to offer them all in evidence, 
if your Honor pleases. 

Mr. Hayes: Well, I mean, now, of course, as far as con¬ 
tent of them is concerned, I think it is quite a different 
situation. 

The Court: Yes. 

Mr. Hayes: Content of a letter between the hus- 
79 band and wife. In this type of suit the question is 
as to its admissibility, and I object to it. 

The Court: What have you to say as to that? 

Mr. Bonuso: Oh, if your Honor please, I have authority 
showing that letters between the husband and wife which 
show the affection for one another prior to the alleged 
alienation are admissible. 

The Court: Have you any authority on that? 

Mr. Bonuso: Yes, if your Honor please. 

The Court: Let me have it. 

Mr. Bonuso: I am now reading from the— (referring to 
a book). 

The Court: Well, let me see the case. 

(A book was handed to the Court by Mr. Bonuso.) 

The Court: Apparently—I don’t know the ground of 
objection in this case. 
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Mr. Bonuso: Yes, your Honor. 

Mr. Hayes: If your Honor please, I of course am unj 
familiar with the contents of these communications. I knowj 
or I believe, that the law in our jurisdiction is—and I don’t 
know what it is that Mr. Bonuso has shown your Honor. 

The Court: Apparently a New York case. 

Mr. Hayes: But I am saying to your Honor, in our jurisj 
diction the decisions are more or less unified on the propoj 
sition that conversations or communications had betweep 
husband and wife in a situation of this kind are not admisj 
sible except for the one purpose of showing state of mindj 
Now, with respect to that they say there is a divided 
80 authority. There are respectable authorities to the 
contrary: that we see fit to embrace that line oil 
cases that says that it may be done for the purpose of showi 
ing the state of mind. 

Now, it is for that reason, that I make my objection, ifj 
your Honor please, because, as I say, I am unfamiliar witl^ 
the content of this communication, but one of the points that 
we make is the possible collusive arrangement between these 
two people, and I wouldn’t want to be bound, as far as 
the defendant is concerned, by alleged communications had 
between them which may tend to show something. 

The Court: Well, I think they are admissible as show-j 
ing whether there was affection existing between the hus-| 
band and wife, or not. 

Mr. Hayes: I concede that for the purpose I stated, yourj 
Honor, the question of state of mind, I think our author-j 
ities support that view. 

The Court: Of course, any admissions by the wife are! 
not binding on the defendant. 

Mr. Hayes: That is correct, sir. 

The Court: I understand it excludes any statement of! 
fact other than the question of the feeling of the wife to-| 
wards her husband. 

Mr. Bonuso: That is correct, your Honor. That’s all I! 
want to admit them for. 
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Mr. Hayes: As to that I have no objection. 

Mr. Bonuso: All right. 

Now, ladies and gentlemen of the jury— 

The Court: I think we had better have all those together 
as one exhibit. 

81 Mr. Bonuso: All right. May I count them, so we 
will know: one, two, three, four, five, six, seven, 

eight, nine, ten, eleven, twelve, thirteen, fourteen, fifteen, 
sixteen, seventeen, eighteen, nineteen, twenty, twenty-one, 
twenty-two, twenty-three, twenty-four, twenty-five, and 
twenty-six. 

(Communications, envelopes, etc., were marked Plain¬ 
tiff’s Exhibits Nos. 1-A through 1-BB and received in 
evidence.) 

Mr. Bonuso: Now, if your Honor will permit me, I will 
read a few at random to the jury. 

The Court: Well, show them to the defendant’s counsel 
and see what you are going to read. 

*•••••#••* 

Mr. Bonuso: Lady and gentlemen of the jury, I want to 
read a letter written to Mr. Roberts from his wife Lillian 
while he was in Company 1071, Camp Moffett, Great Lakes, 
Illinois, and this is dated July 31st. 

The Court: What year? 

Mr. Bonuso: 1933. ’43, rather. 

(Plaintiff’s Exhibit 1-F) 

82 “Another day and no mail from you. You have 
been away eight days and so far I have had only 

one letter from you. I appersiate the fact that you are 
busy and that it might not be so easy for you adjusting 
yourself to Navy life but I would like to hear from you at 
least twice a week if no more. I too am busy but I would 
not think of not writing you at least a note a day. 

“I went over to your mother’s yesterday every one is 
well and busy fixing for Burt’s wedding. Hazel went down 
town with Burt to-day to buy the rings. The wedding is 
to take place in August. I am going to paint Glau’s room 
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for her Saturday, she went down last week and bougnt 
new furniture. I am very happy that she asked me to help 
her as I enjoy this sort of work so much and I like to keep 
very busy these days. 

“Mike came out Wednesday night to tell me that shfc 
doesn’t wont to move just yet; she is going to remain 
where she is until Gee has completed his training period. 
She is not at all sure she is going to stay in Washington. 
I don’t know what to do now it is something that I wijl 
have to leave up to you to decide and advise me on. 

“I still have the picture for James I also have an extrg 
one. When I went after them the man had two extras and 
I bought them. I gave two too your mother, one for Sadje 
and Jack, one for mama and I have two for myself. 

“Darling what do you think of my typing? not so good 
but I intent to improve it vrith time, it is the peck sistoijn 
so far and it takes me a long time but this I likje 
83 as I have all my evenings and they are so long and 
lonely. 

“Tomorrow the dentis will be finished with my teeth and 
then I am going to have a picture made for you. 

“I sent you a box yesterday, if you need anything els^e 
please write and I wull send it. I have put moth balls in 
all of your clothes and I look in on them every night. I 
am going to put a lock on the door as soon as X get paid. 

“Darling I have not slept in the bed since you left, it ijs 
so lonely there and it is much cooler on the couch. Wejl 
my dear I wdll get this off to you now and remember dear 
I love you with all my heart and that I will always be thje 
good girl that you wont and will be proud of. By for now 
dear and keep well and happy for me and please, please 
write soon. “Lillie.” 

I will now read you another letter, dated July 31, 194Jj$, 
addressed to Thomas J. Roberts, Company 1071, Regimeijt 
14, Camp Moffett, Great Lakes, and it is a little card, I 
note, has a kiss mark on it which you will notice, and it say^: 

“Hello there, Sailor! I sure would like to make a good 
impression on you.” 


14 


And naturally, as lovers do, she imprinted her lipstick and 
sent it to him. 

And I will read you a letter dated August 2, 1943: 
(Plaintiff’s Exhibit 1-BB) 

“My Darling, 

“I was awakened this morning by the special delivery 
man with a letter from you. Receiving a letter from 

84 you my dear is certainly a nice way for my day to 
begin. I think I am a lucky girl to talk with my hus¬ 
band at night and receive a letter from him first thing next 
morning. If I could start all my days in this manner my 
spirits would never droop. 

“Darling I went down to-day and sent you some candy 
and nuts ond one night next week I am going to send you 
some cookies. 

“Tommie dear, I have talked with you again since I 
started this letter it is now 10 o ’clock Sunday night I have 
just come home from mama’s. I am very tired and I am 
thankful for it as I will not have to lie in bed a long time 
trying to get to sleep. I hate for Sundays to come as I miss 
you more then, than ever. 

“Darling you did not sound as happy to-day as you usu¬ 
ally do. Or was it just my imagination? 

“I was sorry I could not get my call through to you at 

3 Oclock but the line was busy. I put the call in it exactly 

4 Oclock (three your time) and the line was busy for one 
hour. What time are you finished with your duties on 
Sunday? If you like I can call you earlier. 

“I got my teeth finished yesterday and my mouth feels 
so funny. I hope I will soon get used to it. 

“I was over to Shirley’s house last evening. We had 
such a nice visit together. We talked to hours about you 
and she is very happy that you are getting along so nicely. 
“I have not seen Betty or Bob since you left they have 
been down to the beach, on week ends and as I come 

85 straight home from work every day to see if I have 
any mail from you I just dont bother to go in town 



again, however, I am going to call them the first of next 
week. 

“I will send you the razor blades as soon as I can. X 
could not remember the name when I was down town th^ 
other day but I wrote it down Sunday when you gave it 
to me. inclosed you will find a letter that I got from Sadi<J 
last week it is such a sweet letter I wont you to read it 
but please send it back as I wont to keep it. Please deaif 
write as often as you can and drop a line to you mother alscj 
as she looks forward to your letters. I always let her reac( 
mine and she does the same with her’s. 

“They kid me about seeing so much of me but I injoyj 
my visits with them very much and I think they in joy 
having me. Good by for now dear and keep remembering) 
that I love you with all my heart and that my dailev pray^ 
are for your happiness. 

“With all my live— 

“Lillie.” | 

Not, to continue reading them all, I will pick out a fev^ 
more at random, just to show you what the relations were.) 
I go down a little later. I have a letter here dated August) 
the 18th: 

“My darling, 

“I received a letter from you this morning”—that isj 
August 18, 1943: 

(Plaintiff’s Exhibit 1-H) 

“T received a letter from you this morning as I was) 
leaving for work and was I surprised this evening to| 
86 find another envelope in the mail box with your writ-j 
ing on it. It was sweet of you dear to send me thej 
lovely hanky. How in the world did you get it? I didn’t) 
think you were allowed to leave camp. I went to the bank 
at lunch time to-day and I deposited $70.00 of the check 
and I am going to pay the insurance $9.50 and I am keeping 
$3.00 for myself for car fare and lunch money. I put the 
seventy dollars in our saving account and you will find the 
slip in this letter. I am trying to live off of my salary butj 
it is very hard. I would have liked to have saved the whole) 
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check but I had to pay the insurance and I knew I would 
not have the money this week as I have twenty dollars worth 
of phone bills to pay, and each week I try to save a little for 
my visit to you. Darling I have cramps so very badly I can 
hardly sit here and write so please forgive me for making 
the letter so short an uninstering but you know how I am 
with cramps. I will write you a nice long letter later and 
I am going to call you tomorrow night (Wednesday). 

“Good by dear. 

“Lillie.” 

And here is the $70 slip showing the bank deposit (in¬ 
dicating). 

I will read you a letter of September. This is Septem¬ 
ber 8, 1943: 

(Plaintiff’s Exhibit 1-R) 

“My Darling, 

“I called Mrs. Vickery this morning she said Dr. Morgan 
would fix the letter up right away. I also called Mrs. 
87 Dudley but she is out of town. She is suppose to 
come back tomorrow and I will call her then. 

“Mama sent your box to-day I made a list of the things 
and she bought and sent them for me. Just as soon as I 
can stand on my foot I will make my darling some cookies 
that is if he will promise to be a good boy and stop worrying. 

“Glay called tonight they are coming out tomorrow night. 
I am getting so much attention I think I should have broken 
some bones long ago. It is such a wonderful feeling for one 
to have their love ones concerned about them. 

“Remember me to George and tell him I shall be happy 
to have him visit with us. Also ask him if he is still work¬ 
ing on that little matter (or should I say big I asked him 
to take care of for me. 

“Mattie, Harriett and Roy are still in New York. Mama 
David and I have the house to ourselves. I wish you were 
here to eat with us. Mama prepares such delicious meals. 
To-day we had stake french fried potatoes lettuse and to¬ 
mato salid and while I was eating I forgot all about my 
foot I enjoyed it so much. 
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“You asked me last night if you could have a stake din^ 
ner when you come home you can have anything you want) 
and as much as you wont. 

“Well dear this is my second letter to you to-day so Ij 
will close now with all my love. Will write again tomorrowj 

“Your Lillie” 

88 This is a letter dated January 20, 1944: 
“Monday Night. 

“My Darling. I am inclosing an article which I read in 
yesterday’s ‘Star.’ I don’t know how I happened to read 
it or anything for that matter as I was in such a bad mood 
all day but to make a long story short, I did read it and 
it helped me so very very much. 

“When I finished reading I sat for a long time search¬ 
ing my memory for my ‘my happiest days’ and to mvj 
surprise there had been a lot of them.” 

And, by the way, to clear that up, this article 
to a person’s happiest days, and, as you will note, i 
“Your Happiest Days.” Then it says, “Have you a ‘friedn 
chicken day’ that you like to remember? Or a ‘first night’?”] 
“By this time I had completely gotten over feeling sorry 
for myself and the bad mood had gone. 

“I am going to use this article as a kind of game in mvj 
life. I shall call it ‘recollection’ and when I am in a bad 
mood or my spirits droop I shall think of my happiest days. 

“What about you dear? Wont you try this with me? 
When you write me sometimes tell me of your happiest 
days. I promise to do the same. Beginning now I will tell 
you of one of one. ‘The day we moved to Langston’ new 
furniture and three whole rooms all ours. Remember rear? 
Well now about your throat. How is it by now? Better I 
hope. I hope by now you are able to eat any and everything. 
Please write when you feel like it and remember that your 
Lillie loves you very very much and that the happiest 

89 day of my life is still to come. The day that myj 
Tommie is home with me and the world is as it usq 

to be again. 



says 
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“I was over to see Shirley and am going over tomorrow 
night (her birthday). 

“Mama is much better today and so is my cold. It had 
me worried for a while. 

“Elizabeth is coming down for the week end. By now 
dear. With all my love 

“Your Lillie.” 

I think this is the last letter I want to read even though 
they go on almost daily. This letter is dated March 8,1944: 

“My Darling. 

“I didn’t feel at all well yesterday that is why I didnt 
write. My terperture went up again. I seem to have a 
good day and a bad one. This morning I feel fine as a 
matter of fact I was dressing for work and Mattie didn’t 
think I should go so she called the doctor and he said I 
should stay in to-day and if I didn’t have any more sick 
spells today that it would be alright for me to go in tomor¬ 
row. Now’ about my ‘Tommie’ How’ do you feel? Have 
you been worrying since you went back ? I know the answ r er 
is no as you made me a promise and I know you are keep¬ 
ing it. How was your trip back? Did you get a seat? Did 
you get back in plenty of time? I bet you were plenty sleepy 
yesterday. Mother Roberts called me last night. I was 
so glad that she did because I knew she was calling about 
me as she had talked to you on Sunday. We talked for a 
long time. They thought you looked so well. 

“Sweetheart I am going to make you some cookies 
90 this week it might not be until Saturday or Sunday 
but I promise to make them this week. I hope I can 
go to w’ork tomorrow and if so I will go over to visit Bob 
and Betty. No! No! not tomorrow night I am going to talk 
with my best boy friend tomorrow night. By the way do 
you happen to know him? His name is Thomas Roberts 
(note the signature). The best looking sailor in the Navy. 
He was down to see me last week end and of all things I had 
to be sick and couldn’t take him out. But the next time he is 
in town we are going to have lotsa fun. 
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“As soon as I visit Bob and Betty I will write and tell 
you all about their place. I will give Mattie money to ljuy 
and send your hair lotion tomorrow. Wish I had of thought 
of it today. 

“I am going to write Mrs. Ackingson a note today.j 1 
know I have her name spelled wrong but I will look it jup 
before I write her. Good by now my little boy and kejep 
happy for me.” 

Enclosed herewith is another in the same letter, written 
on Wednesday: 

“It was snowing last night when I went to bed but evi¬ 
dently it didn’t last long as there isn’t a sign of it tpis 
morning, and you wouldn’t wont to see a more beautiful- 
day than this. I have dressed and am waiting for Mattie 
to finish breakfast. Yes dear I am going to work todays I 
never felt better and I don’t look to bad either as a matter 
of fact I think I will have a little trouble convincing i|nv 
Coworkers that I was really sick. When I come in tljiis 
evening I will call Capps and get Mitch’s addrebs. 
91 I have not been home yet I hope all the lights s^re 
out and the door locked. I will stop pass there fr(j>m 
work. I am going to stay here until mama comes hoipe. 

“Have to go now dear but before I leave I wont to t^ll 
you how much I love you and ask you to please please doh’t 
worry about me. I promise to keep my promises to y(|u. 

“Your Lillie.”| 

That was written March 8, 1944. 

Bv Mr. Bonuso: 

* 

Q. Mr. Roberts, during the time you were in the NaW 
did your wife ever have occasion to visit with you? A. Yes, 
she did, sir. 

Q. Where did she visit you? A. Well, she came out to 
visit me when I was stationed at Great Lakes, Chicago. 

Q. Great Lakes, Chicago? A. Yes, sir. 

Q. How long were you stationed there? A. I was sta¬ 
tioned there during my boot training and during my school 
training, which was about three months all told. 
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Q. And how many times did she come to visit you there ? 
A. She flew out twice while I was in Chicago. 

Q. And how long would she stay on each trip ? A. A week 
end as a rule, sir. 

Q. Would she ever visit with you when you were in Chel¬ 
sea, Massachusetts? Were you ever stationed in Chelsea, 
Massachusetts? A. I was, yes. I was stationed there, sir. 

Q. And did she ever come to visit with you there? 

92 A. Yes, it was—that was the first time that she 
came and asked me for a divorce, when I was sta¬ 
tioned at Chelsea. 

Q. And when was that? A. That was in 1944, just before 
—in February, I think, just before St. Valentine’s Birth¬ 
day—or St. Valentine’s Day. 

Q. And you say she came up to Chelsea to visit you at 
that time? A. Yes, sir. 

Q. And did she have any sums of money on her at that 
time? A. Yes, she did. 

Q. By the way, what transportation did she use, plane or 
train or— A. Plane. She always flew. 

Q. She always flew. Did you ever ask her where she got 
the money.? A. Yes, I would always ask her. She would 
have large sums of money, but she said that her brother 
had advanced her some and she had saved some from her 
earnings. 

Q. Now, getting down to this Valentine’s Day of ’44 when 
you say she came and asked you for a divorce, had you two 
planned on seeing each other on that trip? A. Planned on 
seeing each other? Well, she had—I was expecting her to 
come up. 

Q. She wrote and told you she was coming up? A. Yes, 
sir. 

Q. And she did come up? A. And she did come up; that’s 
right. 

Q. Now just tell us what did happen on the occa- 

93 sion when she asked you for a divorce. A. Well, she 
came to Boston. 
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Mr. Hayes: If your Honor please, I want to be reason¬ 
able in my objection. I don’t, of course, know that my piint 
will be well taken, but I want to call your Honor’s attention 
to the fact that alleged conversations had between the hus¬ 
band and wife as against this defendant are not admissible 
except for the purposes as indicated before. 

The Court: Except for the purpose of showing— 

Mr. Hayes: Except for the purpose of showing stati of 
mind. 

The Court: Except for the purpose of showing state of 
mind, they are not binding on the defendant in any wa|. 
Mr. Hayes: Yes, your Honor. 

By Mr. Bonuso: 

Q. What was your conversation at that time? 

The Court: I may say it is always a little difficult in these 
cases to retain in mind the fact that the wife is not a p^rty 
to the suit, and her statements of fact are not binding! on 
the defendant. 

Mr. Bonuso: I realize that, your Honor, but there ai!e— 
The Court: That is only— 

Mr. Bonuso: State of mind. 

The Court: State of mind as far as it affects her atjFeo- 
tion for the husband. 

Mr. Bonuso: That is right. 

By Mr. Bonuso: 

Q. Now, what was the conversation at that time, Mr. Ejob- 
erts? Well, she came to Chelsea to see me. 

* • • * * * • • • | • 

94 The Witness: She came up to Chelsea there to 
visit me, which is just outside of Boston. 

# * # # * * • • • j # 

The Witness: In February, 1944, she came to visit me 
at Chelsea, Massachusetts, and at the time she told me jshe 
wanted a divorce. I asked her why, and she said that jshe 
no longer loved me. 

j 

• • • • • • • • • I • 

I 
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By Mr. Bonuso: 

Q. What if anything happened after that ? A. Well, she 
went back to Washington. We—we had a partial recon¬ 
ciliation. We talked it over. She said she would reconsider 
and that she would let me know, and that -was in February. 
Well, in March, the third of March, I was sent down to 
the United States Naval Hospital at Philadelphia, and I 
was given—I ^vas given a week-end furlough that particu¬ 
lar week. I came— 

The Witness: I came down on the third of March. 

95 By Mr. Bonuso: 

Q. Now, down where? A. To the United States 
Naval Hospital at Philadelphia. 

Q. At Philadelphia? A. I was transferred down there, 
and I had a week-end furlough on that particular week-end. 
I came home the fourth of March. I came home to my apart¬ 
ment, that particular apartment, and she wasn’t— 

Q. And where was your wife? A. At 665 24th Street, 
Northeast, and she wasn’t there. And, well, I went out 
to look to see if I could find her. And, well, I met a friend 
of mine on the street as I was looking for her. 

Q. What was his name? A. His name was Lewis Lips- 
comber. 

Mr. Hayes: What is that name again? I am sorry. 

Mr. Bonuso: Lipscombe. 

The Witness: Lipscombe. Lewis Lipscombe. And— 
By Mr. Bonuso: 

Q. And did you have a conversation with him? A. Yes, 
I had a conversation with him. 

Q. With reference to your wife? A. I did, sir. 

Q. All right, sir. Because of that conversation, 

96 what if anything did Mr. Lipscombe do? A. Well, 
he made some checks on my wife for me. 
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Q. And when was that? A. Well, I—that was the fourth 
of March when I saw him, when I asked him—that is, 4e— 
Q. Yon say he checked on your wife? A. He 
97 checked on my wife. 

Q. Did he ever make a report to you? A. Yes; 
on the 9th of March I was called. 

The Court: Don’t state what he said. 

Mr. Bonuso: Don’t tell us what he said. 


By Mr. Bonuso: 

Q. Now, did there come a time when you were discharged 
from the Navy? A. Yes, I was discharged in—on Julv the 
13th, 1944. 

Q. And was that an honorable discharge ? A. Honorable 
medical discharge. 

• • • • # « # # • | * 

I 

Q. And when were you discharged from the Navy, Mr. 
Roberts? A. When, did you say? 

Q. Yes. A. July 13, 1944. 

Q. And did you return home? A. Yes. Well, I went (out 
to live at my mother-in-law’s. | 

Q. You went out to live with your mother-in-l^w ? 
98 And what is her name ? A. Bessie Higgins. 

Q. And how long did you live out there ? A. Will, 
after I was discharged I stayed there about a month, fjnd 
then I returned to my own apartment at 665 24th Street. | 

Q. And at that time did you have an apartment at 665 
24th Street? A. Yes, sir. 

Q. Why didn’t you go to live there? A. Well, my w^fe 
wanted to stay at her mother’s. | 

Q. Your wife wanted to stay at your mother’s. Apd 
how long—or her mother’s, rather. And how long did you 
stay at your mother-in-law’s? A. Well, after I was dis¬ 
charged I stayed there about a month. However, I waited 
about six weeks for my discharge papers, and during tl}at 
period of time I also stayed with my mother-in-law. 
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Q. And during that period—talk a little louder. During 
that period was your wife staying with you at your mother- 
in-law’s? At your mother-in-law’s? A. Yes she was, sir. 

Q. Was she working during that time? A. No, she wasn’t 
working. 

##••*•*••• 

Q. Do you know why she wasn’t working? A. Why she 
wasn’t? Well, no, I don’t know why. She—she had— 

99 Q. Well— 

Mr. Hayes: I object to that, if your Honor please. 
The Witness: She had money. 

Mr. Hayes: Counsel hasn’t any right to lead him. He 
said he didn’t know why. 

The Witness: She was working when I went in the Navy, 
and then she stopped working. 

By Mr. Bonuso: 

Q. Did you ever see her with any sums of money during 
the time you were living there? A. Yes, she always had 
large sums of money. 

Q. Did she tell you where she got that? A. Well, she 
said that always her brother had let her have some money, 
but I don’t know how he could have had any. 

Q. Now, did there come a time when you moved away 
from your mother-in-law? A. Yes, I moved away about 
the first of August, 1944. 

Q. And you went back to your apartment? A. I did, sir. 
Q. Did your wife go with you? A. No, she didn’t go 
with me. 

Q. Did you ask her to go with you? A. I did, but she 
said that—well— 

By Mr. Bonuso: 

Q. Thereafter—by the way, when did you go back to 
your apartment? Approximate date, if you know. 

100 A. About the first of August, 1944, sir. 
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Q. And did there ever come a time when ypur 
wife did go back to live with you? A. She would come and 
stay for two or three days, and then she would always 
disappear. 

Q. You say she would come and live for two or tl^ree 
days and then disappear. Two or three days what; a week 
or a month? A. Two or three days at a time; not so oflten 

every week, no. About every two weeks, perhaps. 

• « * • * • • * • • 

Q. Where is she living now? A. Now? 

Mr. Hayes: Yes. 

The Witness: I presume she is living with her mother. 
With her mother. 

By Mr. Bonuso: 

Q. And where are you living? A. I am living at iny 
apartment, 665 24th Street, Northeast. 

Q. I show you these two paper writings and ask you if 
you can identify them. Just say yes or no. A. Yes, I pan 
identify them. 

Q. And I show you this picture. Can you identify that? 
A. Yes, I can. 

Q. And I show you this paper writing. Can you 
101 identify that? A. Yes, I can. 

Mr. Bonuso: I would just like to have thj^se 

marked. 

The Court: May counsel see them? 

Mr. Bonuso: Yes, surely. I am just going to have thpm 
marked for identification (showing papers to counsel itor 
defendant). 

I want to mark these for identification. 

(Two paper writings and a photograph were marked 
Plaintiff’s Exhibits Nos. 3, and 4, for identification). 

By Mr. Bonuso: 

Q. Mr. Roberts, where did you find those tw r o pieces of 
paper writing and the picture ? A. I found them in a chest. 
I was looking for my insurance policies. 
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Q. You found them in a chest where? A. In the closet. 
Q. Where? A. In my apartment, 665 24th Street, North¬ 
east. 

Q. And what if anything did you do then? 

Mr. Hayes: Might we get a note as to when he claims to 
have found them? 

Mr. Bonuso: He said he found them in a chest in a closet 
in his apartment. 

Mr. Hayes: I asked as to when. 

By Mr. Bonuso: 

Q. When was that, Mr. Roberts ? A. That was the latter 
part of January, 1944. 

102 Q. Latter part of January, 1944. What if anything 
did you do after finding those letters? A. Well, I 

went out and called my wife on the telephone, but she was 
out that night, so I-. 

Q. Don’t you have a telephone in your apartment? A. No, 
I didn’t have one. 

Q. And you say you went out and telephoned your wife? 
A. Telephoned my wife. 

Q. And what if anything did she do after that telephone 
conversation? 

Q. What, with reference to your telephone call, did your 
wife do ? A. She came to the apartment to see me. 

Q. Came up to your apartment to see you? Did you then 
confront her with those paper writings and the picture? 
A. I did, sir. 

Q. And what did she say about them ? 

Mr. Hayes: I object to that, if your Honor pleases. 

The Court: Let me see those papers; will you? 

(Papers were handed to the Court). 

The Court: May I speak to counsel at the bench a minute, 
please? 

(Counsel for both sides approached the bench and con¬ 
ferred with the court in a low tone of voice, as fol- 

103 lows:) 
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The Court: Do you propose to prove the handwritingjs 
of those? 

Mr. Bonuso: Oh, yes, your Honor. 

The Court: And does this witness know the handwriting? 

Mr. Bonuso: No. 

The Court: I think you might want to offer them fpr 
identification. 

Mr. Bonuso: I did offer them for identification. 

The Court: Oh, I thought you were offering them i^i 
evidence. 

Mr. Hayes: I thought you were asking with respect tp 
them. 

Mr. Bonuso: Oh, no. 

Mr. Hayes: Just for identification? 

Mr. Bonuso: Just a conversation between him and his 
wife. I was not offering those in evidence yet. 

The Court: How was that competent? To prove what? 

Mr. Bonuso: To prove her mental attitude after he con¬ 
fronted her with those letters: the conversation with her 
as to how she felt towards her husband and how she felt 
towards Mr. Stewart. 

The Court: Well, I will let it in on that. 

Mr. Hayes: I call your Honor’s attention to the fact th^t 
I take it your Honor is allowing it by reason of your unde 
standing— 

Mr. Bonuso: Oh, yes. 

Mr. Hayes: —that there is already testimony from hi 
with respect to the alleged visit in February. This clainjs 
to have been in January. He claimed in February 
104 that he had some discussion with her, after which a 
reconciliation was had between them. 

The Court: What will he say as to this ? 

Mr. Bonuso: Well, he is going to say that when he con¬ 
fronted her with these letters then for the first time slie 
admitted the truth, that she had been going out with Mp. 
Stewart, that Mr. Stewart had been buying her gifts, bought 
her fur coats and diamond rings and platinum watches, and 
that now since she— 
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The Court: How does that bind the defendant ? 

Mr. Bonuso: Well, it at least will show her mental atti¬ 
tude, that she told him that she can no longer live with him 
under these circumstances because of these gifts, and so on, 
he has been giving her, and the fact that she has committed 
adultery. 

Mr. Hayes: Your Honor, think of the distance to which 
that would carry it when, according to his own statement 
already testified to, in February she visited with him. He 
claims that in March ’45 he lived and cohabited with her as 
man and wife. Here now they want to put in a statement 
allegedly had between the two of them, to which the man 
couldn’t reply, and it would have but one purpose and that 
would be to prejudice him in the eyes of this jury. 

The Court: I will exclude it at present. X may admit it 
later. I exclude the conversation. As I said before, it is 
always difficult in these cases— 

Mr. Hayes: Yes. 

The Court: —to separate it from a divorce case. In a 
divorce case it is admissible. 

105 Mr. Bonuso: That is right. 

Mr. Hayes: Yes. 

Mr. Bonuso: But I have authorities, District of Columbia 
authorities, which say that any conversation that the hus¬ 
band had with the wife— 

The Court: Well, let me have those and I will consider 
them. 

Mr. Hayes: Yes. 

(A volume was handed to the Court by Mr. Bonuso). 

Mr. Hayes: Which case is it, if your Honor please ? 

Mr. Bonuso: Richards versus Lorleberg. 

The Court: What do you say he will testify to ? 

Mr. Bonuso: He is going to testify that after he con¬ 
fronted her with these letters then for the first time she 
admitted that she had been having an affair with Mr-. 
Stewart, that Stewart w*as the man that wras supporting her, 
and that she could no longer live with Roberts because she 
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had committed adultery with Stewart, and that Stewart 
could do more for her than he could. 

The Court: I think that is admissible, not to prove 
adultery. 

Mr. Bonuso: No. 

Mr. Hayes: No. 

The Court: But to prove merely her attitude of mind 
towards the plaintiff. 

Mr. Hayes: Well, may I call your Honor’s attention to 
the fact that, first of all, in this Lorleberg case the court j 
goes on—that is to say, that alleged statements which 
106 the defendant is supposed to have made, and with 
respect to that the court goes on to say that those ! 
statements they think are admissible for the purpose of 
showing the state of mind,— 

The Court: Yes. 

Mr. Hayes: —and solely for the purpose of showing the I 
state of mind of the individual. Now, they also say that that 
situation is one in which there are respectable authorities! 
to the contrary, and furthermore that in a case like this the 
facts may be such as would not warrant the allowance of I 
that sort of testimony. 

The Court: They would. 

Mr. Hayes: The facts in a given case might be such. I 
think I can put my finger on the language. Your Honor I 
think in a moment would be satisfied that that would not be! 
allowable. 

Now, in the light of what Mr. Bonuso says, this man is 1 
not going to testify to any alleged statement that MrJ 
Stewart made. Mr. Bonuso: That is right. 

Mr. Hayes: He is going to testify to an alleged statement! 
made by the wife to him. 

Mr. Bonuso: That is right. 

Mr. Hayes: No, on the question of the ground of aduli 
tery, I have authorities I think I can show your Honoif 
where that is not an admissible circumstance. 

The Court: Oh, it is not admissible to show adultery. 


I 
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Mr. Bonuso: Oh, we are not going to show adultery by 
this. 

Mr. Hayes: Now, the only purpose that this statement 
could be allowed for, and that is what they say about it, is 
the reason those things are not allowed, is that it permits a 
collusive arrangement between the husband and wife to this 
man’s detriment, without any actual possibility—I 
107 mean the only question of allowance is that violation 
of the hearsay rule is in instances where there is some 
statement made; but here, according to what he says, this 
woman is going to come in and say, “This man gave me 
coats and diamonds and what-not.” Now,— 

The Court: It is dangerous to admit it. Yet it is a good 
deal like in a will contest, where practically everything is 
admitted to show mental incapacity, every statement of 
the deceased, and yet a lot of statements are not admissible 
ordinarily, and yet they get before the jury those state¬ 
ments. 

Mr. Hayes: I see. The reason I call your Honor’s at¬ 
tention to this situation is because this Lorleberg case fun¬ 
damentally is the fact that in a given instance that might 
be such as would demonstrate it wasn’t an advisable cir¬ 
cumstance. I am calling your Honor’s attention to the fact 
that this man alleges that this happened in January. Now, 
in February, according to his statement she went down to 
him in Chelsea, Massachusetts. 

Mr. Bonuso: That was February the prior year. 

Mr. Hayes: No, it was not; it was February, 1944, accord¬ 
ing to him. 

Mr. Bonuso: No. This happened in January, ’45. 

The Court: Well, I don’t know. I disallow it for the pres¬ 
ent. Go on without it for the present, and you can come 
back to it. 

Mr. Bonuso: Well, the trouble with me now is that I can’t 
seem to be in a position with my questions. When will T 
be allowed to put it on if your Honor decides to let me? 

*#••*•••#• 
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By Mr. Bonuso: 

108 Q. After you found these paper writings, you s^y 
you had a telephone conversation with your wife add 

she came to your apartment? A. Yes, sir. 

Q. When was that? A. Well, that was, as near as I can 
remember, in the very latter part of January. 

Q. Of what year? A. 1944. 

Q. How long did she stay on that visit? A. Well, she 
stayed for about—oh, practically all that day. 

Q. And did she leave? A. Yes, she left. 

Q. About what time did she leave? A. I don’t exactly 
know, but I think it was sometime in the late afternoon. 

Q. And when was the next time you saw her? A. Tie 
next time I saw her, as near as I can remember, w T as on tie 
night of the President’s Ball, birthday, this year. 

Q. That was January 30, 1945? A. 1945. 

Q. Did you have a conversation—under what circuit- 
stances did you see— 

The Court: Just a minute. I have decided to admit th&t 
testimony, with the caution to the jury as to the effect 

109 of it. 

Mr. Hayes: All right, your Honor. You will allcjvr 
me an exception? 

The Court: I will allow you an exception. 

Mr. Bonuso: All right. 

By Mr. Bonuso: 

Q. Now’, Mr. Roberts, after that, your wife came to your 
apartment? A. She did, sir. 

Q. And did you have a conversation with her with refer¬ 
ence to these paper writings? A. I did. I had the letters, 
of course, and I confronted her with them and asked her 
what they meant, and of course— 

Q. Proceed. A. Well, she—she confessed to the whole 
thing. 

Q. What do you mean, “confessed the whole thing”? 
What did she say ? A. Well, she said that yes, that—that 
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she did know him and that she was having an affair with 
him. 

Q. “Him” meaning whom? A. Meaning Mr. Stewart. 
She said he had bought her fur coats and a diamond ring 
and watch. 

The Court: Now, members of the jury, I have admitted 
this testimony as to what the wife said, not as any proof of 
the fact of any adultery between her and the defendant, but 
simply the attitude of her mind toward the plaintiff, her 
husband. There is always the danger in these cases: for 
instance, if there should be any collusion between the hus¬ 
band and the wife, by this method they would get in testi¬ 
mony, otherwise incompetent, binding upon the de- 
110 fendant. 

Now, the wife is not a party to this case. So far as 

any facts stated by her to the husband are concerned, they 

are no more to be considered by you as proof of those facts 

than if the witness here testified that some third party told 

him so and so. The testimony is purely hearsay so far as 

the defendant is concerned, and is not binding upon him as 

any proof that there was any adultery between the parties, 

but it is solelv admitted as the husband’s testimonv as to 
• * 

what the wife’s feelings were towards him. 

Mr. Hayes: May I ask that your Honor also, in support 
of that statement—Your Honor has indicated that it is not 
admissible for the purpose of showing any adultery. I take 
it that your Honor will also say to them it is not admissible 
for showing the factual situation as to anv of these alleged 
statements with regards to various things that he bought 
her, a fur coat or a diamond ring. 

The Court: No. Mr. Hayes is right in that. It is not 
admissible to prove that fact or any fact which she stated to 
her husband, because as to that it would be purely hearsay. 
It is difficult in these cases to remember that this is not a 
divorce suit between the husband and wife, but a suit 
against a third party, to which the wife is not a party. She 
is not a party to this suit, and her admissions are not bind- 



ing upon, or her husband’s testimony as to her admissions 

is not binding upon, the defendant in this ease. It is merely 

hearsay so far as the defendant is concerned, and it was only 
* . 1 
admissible as showing the affection or lack of affection 6f 

the wife toward the husband. 

Proceed. 




By Mr. Bonuso: 

111 Q. Does your wife have a diamond ring, Mr. Ro 
erts? A. Yes, she has. 

Q. Did you buy it for her? A. No, sir, I did not. 

Q. It is a large ring or a small ring? A. A very large ohe. 
Q. Does your wife have a platinum wrist watch, IV^r. 
Roberts? A. Yes, she does. 

Mr. Hayes: Of course, your Honor, I submit that is lead¬ 
ing, of course, if your Honor please. 

The Court: Yes, quite leading. 

Mr. Bonuso: Well, he testified that he— 

The Court: Well, then why repeat it? 

Mr. Bonuso: Well, I am trying to find out who bought jt. 
The Court: Well, I don’t know who bought it. 

By Mr. Bonuso: 

Q. Did you buy the wrist watch? A. I did not. 

Q. Did you buy the fur coat? A. I did not. 

Q. Has she got a fur coat? A. Yes, she has. 

Q. Now, as to this conversation did you ask her to conjie 
and live with you? A. I told her that perhaps it wasn’t tqo 
late, that maybe we could just forget all the thine s that 
happened. 

• • • • # • * * • j • 

The Witness: I told her that perhaps we could 

112 just forget the whole thing, and maybe we could £0 
away and start all over again: I would be quife 

willing to forgive hex. 

Bv Mr. Bonuso: 

Q. And what did she say? A. She said no, it was too 
late, that she had gone too far, and that she wasn’t fit br 



34 


anything, and that she thought I would be much better off 
without her. 

Mr. Hayes: I didn’t get that statement. I am sorry. 

The Witness: She said I would be better off without her. 
I urged her to give it more consideration and perhaps we 
could 'work it out still. 

By Mr. Bonuso: 

Q. When after this conversation did you see her after 
that? A. Did I see her? 

Q. I mean, to talk to her. A. Yes, I saw her again to 
talk with her. 

Q. When was that? A. On the night of the President’s 
Ball, as I told you earlier. 

Q. And what was the occasion for that? A. Well, I 
called her up that afternoon—that night about eight o’clock, 
and asked her if she would like to go out with me, that we 
would get a chance to talk things over again; and she said 
no, she couldn’t, because she had an engagement at nine 
o’clock; she was going out, and that she couldn’t see me. 

So I drove up— 

113 Q. Was this a telephone conversation? A. Yes. 

Q. Or a personal conversation? A. Telephone 
conversations. 

Q. Telephone conversations. And when was that tele¬ 
phone conversation? A. I called from— 

Q. I say when? What time? A. Oh, it was about eight 
o ’clock. 

Q. Did you see her after that? A. Yes. I drove out to 
her house, hoping I would catch her as she came out; per¬ 
haps I vrould get a chance to say a few words to her. And 
just—just before nine, just a few minutes before nine, she 
ran out and ignored me. The boy had gone down to the 
corner and got the taxi. 

Q. “The boy” meaning who? A. Meaning Roy, her 
nephew. 

Q. Roy. What is the last name? A. Bradlev. 

» 
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Q. Bradley. A. And I tried to catch her then, but dhe 
got in the taxi before I could get near her, and drove Off. 

Q. Were you standing or were you— A. No; I \^as 
parked in the car at a distance. 

Q. You were parked in your car. Was anyone with yob? 
A. Yes. Mr. Junius Banks was with me; a friend of mine 
was with me at the time. 

Mr. Hayes: What is the name? What was the nanjie, 
Mr. Roberts. I am sorry. 

114 The Witness. Mr. Banks. 

I 

By Mr. Bonuso: 

Q. After he got in the taxi what if anything did you do? 
A. Well, I followed her. I followed it. I followed it—on 
the other end when it come time she got out I would get a 
chance to talk to her. I wasn’t sure whether or not she 
had seen me or heard me as I called to her, and so I fol¬ 
lowed the taxi. The taxi went to 1531 First Street, North¬ 
east, and then it pulled up in front of the house. She got 
out, and I pulled up just behind it and got out and attempted 
to talk with her, but she completely ignored me and ran jip 
the stairs, the steps, and entered the house she went. 

Q. Did you go up after her? A. No, I didn’t go after 
her. So — 

Q. What if anything did you do after that? A. Well, T 
waited there. 

Q. How long did you wait? A. I waited about 15—[I 
waited about 15 or 20 minutes, I waited there, and while! I 
was waiting there— 

The Court: No. You have answered the question. 

By Mr. Bonuso: 

Q. And what if anything did you see while you wej’c 
waiting there? A. While I was waiting there a black 
Cadillac drove up with Mr. Stewart in it, and he blew t|e 
horn, and she rushed very rapidly from the house arid 
jumped in the car, and they drove off. 

Q. And what if anything did you do then? A. We|l, 

115 I attempted to get out, and Mr. Banks restrained 
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me and said I would only get into trouble, and I 
was pretty excited at the time, I suppose, and be held me. 

#**•*•••#» 

The Witness: Mr. Banks restrained me and told me not 
to get out, that I would only get into trouble. And so we 
went— 

By Mr. Bonuso: 

Q. And what did you do after that? A. Well, then I 
drove off again. I followed the car. I followed Mr. Stew¬ 
art’s car. 

Q. Followed them to where ? A. I followed them up to 6th 
and Florida Avenue, Northwest. 

Q. And what if anything happened? A. Well, she got 
out there, and I parked, and I didn’t drive up there, and I 
got out and tried to talk to her, and so she told me, just as 
before, that she didn’t want to see me anymore and that she 
no longer loved me, and— 

Q. Was that the first time that you had ever seen Mr. 
Stewart with her? A. Yes, that was the first time. 

Air. Bonuso: I have no further questions. 

Cross-Examination 
By Mr. Hayes: 

Q. Mr. Roberts, you have indicated and have 
116 brought communications showing that you received 

letters from your wife in which she protested her af¬ 
fection for you up until March 8, 1943. ’44. I am sorry. 

Mr. Bonuso: ’44. 

Mr. Hayes: ’44 was correct. ’44. Did you receive let¬ 
ters from her after that? 

The Witness: After March? Yes, I did. 

By Mr. Hayes: 

Q. Why didn’t you bring those, sir? A. No reason, ex¬ 
cept that I have them. 

Q. No reason except what? A. 1 have letters. I have 
those letters. 


Q. And there was no reason for you to stop at March 8, 
1944? You realize, don’t you, sir, that as a part of yohr 
complaint that adultery was committed on March 8, 1944? 
Did that have anything to do with why you didn’t bring jin 
any additional letters? A. No. 


# • * * * * • * # * 

By Mr. Hayes: 

Q. It is a fact that you have additional letters beyojid 
this period of time? A. Yes. 

Q. Now, after March 8, 1944, at which time, as I under¬ 
stand you, sir, you had gotten a friend of yours, Mr. Lips- 
combe, to check on your wife, and he had reported to vou,^- 
A. That is right, sir. 

Q. After that time did you live and cohabit wi^li 
117 your wife? A. Yes, on two or three— 

Q. How is that? A. Yes, I did. 

Q. As a matter of fact, after March 8, 1944, you were jat 
that time stationed in Philadelphia? A. Philadelphia. 

Q. And did you continue to come into the jurisdiction]— 
into Washington over weekends? A. Yes, I did. 

Q. And did you live and cohabit with her on those (Oc¬ 
casions? A. Yes, I did. 

Q. And did she go to Philadelphia at any time? A. Ye|s, 
she came to Philadelphia. 

Q. And did you live and cohabit with her on those oc¬ 
casions ? A. I was a patient at the hospital then. 

Q. I see. You were let out of the service in July, 194^? 
A. ’44, sir. 

Q. And as I understand you, between the period of tinje 
when you were let out and the time that you actually g|>t 
your discharge you stayed at the home of your mother-iu- 
law? A. That is right, sir. 

Q. Mrs. Higgins ? A. That is right, sir. 

Q. And during those occasions, sir, did you live or cohabjit 
with her as man and wife ? A. I did, sir. 

Q. You were finally discharged on July, 1944? 4. 
That is right sir. 
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Q. And you say at that time you went back to the apart¬ 
ment at 665 Twenty—A. 24th. 

Q. —Fourth Street? A. Not when I was discharged. I 
went back to my mother-in-law’s again. 

Q. Then back to your mother-in-law’s after you were dis¬ 
charged and remained there until approximately the first 
of August? A. That is right, sir. 

Q. So that there was a six-week period prior to the time 
of your discharge, and then after your discharge you lived 
at your mother-in-law’s? A. That is right, sir. 

Q. But all that time you were living and cohabiting with 
your wife as man and wife ? A. Yes, sir. 

Q. Now, when you went in August 1944 to your apart¬ 
ment, you say in answer to Mr. Bonuso’s question that she 
came on various occasions and stayed with you for two and 
three nights at a time; and can you tell me, sir, as to how 
long a time that lasted ? A. That lasted up until the time 
I found the letters. 

Q. And that you have indicated as being in January of 
19 what? A. ’44. 

Mr. Bonuso. ’45. 

119 The Witness: ’45. 

By Mr. Hayes: 

Q. I take it that you mean 1945; is that right? A. That 
is right. 

Q. So that when you found these letters in January, 
1945, after that time vour answer is that vou did not live 
and cohabit with her as man and wife? A. No. 

Q. Sir? A. No, I did not. 

Q. Did she continue to come to your home? A. When¬ 
ever business occasions so demanded. 

Q. Now, what were the business occasions ? A. Well, she 
was hurt in an accident, for one thing. 

Q. Yes. And when was that, sir? A. That was in Febru¬ 
ary—I think in February, 1945. 

Q. In February of 1945 she was hurt in an accident? A. 
Yes; I think that was the occasion of the accident. 
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Q. And she came to you with respect to that? A. Wiell, 
she called me, and on one or two occasions she came backj 
Q. And on one or two occasions you say she came back? 
A. Yes. 

Q. And when were those occasions, as well as you jre- 
member? A. Well, I can only say that they had to bej in 
the month—had to be in February. 

Q. Well, your best answer is that on one or two occasions 
in February she came by your apartment? A. Yes. 

120 Q. And that was to discuss the financial arrange¬ 
ment with respect to her accident? A. And other 

matters. You see, we were married for eight years, 4 n d 
during that period of time there always is going to be cer¬ 
tain business arrangements come up. 

Q. And the business arrangements that came up were 
what, sir” A. Well, with respect to money. There \j?as 
certain money that we had that belonged to both of us.| 

Q. And what was done with respect to the money, sir? j A. 
What was done? 

Q. Yes. A. You mean—how do you mean, what 4ms 
done? I mean she came to see me at certain times whjere 
there was money, and we had an account where there was 
money we both had. 

Q. Well, I am asking you what was done with respectj to 
your joint account. A. Oh, well, then I paid the bills, bills 
that came up. 

Q. You paid the bills? A. Yes. 

Q. Out of this joint account. Now, all this was in Febru¬ 
ary of 1945? A. Yes, and previous, of course. 

Q. And previous to that time the same situation existed? 
A. Certainly, sir. 

Q. And when did it stop, or it has stopped? Or if it l^as 
stopped? A. Well, of course it stopped in—that is, well, 
it stopped after the accident was settled. You see, 

121 that was the last business arrangement we had. 

Q. Well, you still had a joint account, didn’t you, 
sir? A. No, we no longer had a joint account. 
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Q. Beg pardon. A. No, we didn’t have a joint account. 

Q. What happened to the joint account? A. Well, the 
joint account was dissolved. 

Q. Dissolved how? A. Well, the money was put in my 
name. 

Q. So that after the time of your hearing of those alleged 
offenses, why, and after you had these pictures, and you had 
these conversations with her, you dissolved your joint ac¬ 
count by putting it in your name? A. No; it was dissolved 
before that. , 

Q. Well, when was it before that, Mister? A. Just after 
I came home from the Navy. That was just after July 13, 
1945—1944. 

Q. Didn’t you just tell me, sir, that she came to you in 
February of 1945 to discuss certain business arrangements ? 
A. Yes. 

Q. And that part of that business arrangement was as to 
the fact that you had a joint account? A. No. 

Q. In which certain joint moneys were? A. No, I didn’t 
say that. 

Q. You didn’t say that. All right, sir. What is the fact 
about it? A. Well, the fact about it is that we had a joint 
account. I dissolved the account when I came home 
122 from the Navy just after July 13th, 1944. 

Q. And where was this account, sir? A. It was 
Riggs National Bank. 

Q. And that was dissolved in w T hat month, sir? A. In 
July, 1944. 

Q. In July, 1944. At what branch of the Riggs ? A. That 
was the Columbia Road branch. 

Q. Sir. A. Columbia Road branch. 

Q. Did you see her any time after that ? A. After? 

Q. After February of 1945. A. I—no, I haven’t seen her. 

Q. Did she at any time come and stay in your apartment 
after February, 1945? A. Well, she might have been there. 
She has a key, you understand. I can’t determine whether 
she comes or not. 
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Q. Well, she still has a key to your apartment? A.! I 
think she still has. 

Q. And access, therefore, is still available to come to yohr 
apartment at any time? A. Yes, sir. 

Q. Now even? A. Yes, sir. 

Q. And you say that she may have come there, and I take 
it by that that you mean that she came there but you didT’t 
see her? A. That’s right, sir. 

Q. And what evidence did you have of that, sii*? 

123 A. Well, a chair was taken on one occasion. 

Q. I see. Did she have clothing there, sir? A. 
Yes, she had clothing. Clothing were taken too. 

Q. And was the clothing taken away? When was tbait? 
A. That was, as near as I can remember, in February. 

Q. In February. Was any clothing left there ? A. Thel-e 
—there may be. 

Q. Well, don’t you know that? A. Well, she has many 
things under the bed, boxes under the bed. I don’t go in 
them, so I don’t remember. 

Q. You say your answer is that there may be clothing 
there now? A. Yes. 

Q. Isn’t it a fact, sir, that within three days of kthe time 
that this suit was brought your wife was living and cohabit¬ 
ing with you at this place? A. No. You see, when I fouiid 
the letters I called her and she came down. 

Q. No, you are not answering my question, sir. Do yciu 
know when this suit was filed? 

Mr. Hayes: May I have the papers, if your Honor please? 

Mr. Bonuso: February 3rd. 

The Court: On February the 3rd, 1945. 

By Mr. Hayes: 

Q. Now, this suit was filed on February 3, 1945. No\jr, 
calling your attention to that date, sir, is it a fact that with¬ 
in two or three days prior to that time you and your wife 
were living and cohabiting at premises 665 24tjh 

124 Street, Northeast? A. No, sir. 
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Q. When was the last time you lived and cohabited 
there? A. I think before December, as near as I can re¬ 
member. 

Q. You think before December? A. 1944. 

Q. Now, you left there in August. Now, between August 
and December your testimony is that you and she lived and 
cohabited together as man and wife? A. No, not regularly 
so. 

Q. Well, without regard to regularity, sir? 
**•***•### 

The Witness: Yes. 

By Mr. Hayes: 

Q. How often would you say that occurred? A. About 
once every two weeks. 

Q. And on these occasions once every two weeks she 
would come and stay with you overnight? A. Yes, she 
would come and she would promise to stay, and that we 
would start all over again, and she would stay two or three 
days and she would always go. 

Q. Would she stay sometimes more than a night? A. 
Yes, sometimes she would stay two or three nights. 

Q. And directing your attention to February of 
125 1945, when the suit was filed, is it a fact that just 

two or three days prior to that time she stayed there 
at your home? A. No, but two or three days prior to the 
filing of the suit was when I called her about the letters. 

Q. Well, I thought, sir, that you said that you found the 
letters in January. A. That’s right. The latter part of 
January. 

Q. When in January did you say that you found them, 
sir? A. In the latter part of January. 

Q. And where were you at that time? A. I was at my 
apartment. 

Q. And when you say “the latter part,” will you give me 
the date in January that you think you found them, sir? A. 
I can’t give you a definite date, no. It must have been, oh, 
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I would say—about latter part, the 25th or maybe it was 
’6th. 

Q. The 25th or ’6th. Now, at that time you called her in? 
A. That’s right. 

Q. And that was when you had your conversation with 
her? A. That’s right, sir. 

Q. Now, directing your attention to that date, did ypu 
at any time subsequent to that date—or did she at any time 
subsequent to that date stay at your apartment? A. No,! I 
have no— 

Q. Is it a fact, sir, that her mother called and had a con¬ 
versation with you over the telephone? A. I have no tele¬ 
phone. 

Q. The telephone of the lady across the hall from von. 

A. No. ' ! 

126 Q. Do you deny, sir, that some two or three dajrs 

prior to the time of the filing of this suit you wet-e 
summoned to the ’phone of the lady across the hall frohi 
you and had a conversation with Mrs. Higgins, the mother 
of this girl? A. Yes, I deny that. 

Q. And you, I take it, therefore deny that at that tiijie 
she asked you as to where her daughter was? 

• • * * # • • # # i« 

By Mr. Hayes: 

Q. Did you, sir, have a conversation in which Mrs. Hig¬ 
gins asked you as to where her daughter was, that she h4d 
been away. 

• * * • # • • * #|# 

By Mr. Hayes: 

Q. Did you, sir, have a conversation with Mrs. Higgins 
in which she told you that her daughter had been away f<j>r 
some three or four days and that she had become concerned 
as to where she was, and that she had called at the place-h- 
the homes of other friends, and that they had told her thpt 
they didn’t know where she was, and did you at that tirne 
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tell Mrs. Higgins, the mother of this girl, that not to be con¬ 
cerned, that she was there with you and had been there 
with you? A. No. 

127 Q. You deny that? A. I deny that. 

Q. When since the time of the filing of this suit have 
you seen your wife, sir? A. When? The suit was filed the 
3rd of February ? 

Q. February the 3rd, sir, 1945. A. I saw her, as near as 
I can remember—that is, using the accident as a marker— 
just after she had been hurt in the accident. 

Q. Well, when, sir, is your recollection as to when the 
accident was? A. I think it was about the middle of Feb¬ 
ruary. 

Q. The middle of February ? A. 1944. 1945. 

Q. And the only occasions on w’hich you saw her then 
was with respect to business arrangements at your apart¬ 
ment; is that correct, sir? A. That is correct. 

Q. And how often did she come there about that? A. 1 
saw her once. 

Q. And did she stay there overnight at that time ? A. No, 
she did not. 

Q. By the way, sir, haven’t you had difficulty with your 
wife about any other man? A. Never. 

Q. Yo.u never have? A. No. 

Q. Positive of that? A. Positive, sir. 

Q. And do you know a man by the name of Arthur 

128 Willmer? A. I do not, sir. 

Q. Did you at any time, together with your mother- 
in-law and your brother-in-law go looking for Arthur Will¬ 
mer? A. No. 

Q. That you deny? A. I deny it. 

Q. Did your wife at any time leave you and go to New 
York, and did you come to the mother and to the brother, 
to her mother and to her brother, and ask them to help get 
her to come back? A. No. 

Q. That you deny? A. I deny it. 

Q. So that it—or is it a fact that your position is that 
you didn’t know Arthur Willmer? A. That is right, sir. 
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Q. That nothing ever came up between your wife and 
yourself about Arthur Willmer? A. That is right. 

Q. That is right? A. Yes. 

Q. And that she never left you on any occasion? A. No, 
she never left me. 

Q. Sir? A. No, she never left me. 

Q. Do you know a man by the name of George Williams 
A. No, I do not. 

Mr. Bonuso: What was the answer? 

The Witness. I do not know him. 

129 By Mr. Hayes: I 

Q. Did you ever have any difficulty or any argul- 
ment or any conversation with your wife about her relations 
with one George Williams? A. No. | 

Q. And you don’t know him nor never had any discussion^ 
or arguments with her about him? A. No discussions. 

Q. Since the time of the filing of this suit have you had! 
any knowledge of vour wife’s f requency of cabarets or nighlj 
clubs? A. Since the filing the suit? 

Q. Yes. A. No. 

Q. Do you know of a man by the name of Roy Ottley? A.i 
No, I do not. 

Q. And have you knowledge of the fact that publications; 
have been had in the newspaper with respect to them fre¬ 
quenting cabarets and night clubs together? A. No, I do! 
not. 

Q. That never came to your attention and you didn’t 
know this man at all? A. No. 

Q. Is that correct? A. Yes. 

Q. Is that the only occasion that you have seen your wife! 
since the time that this suit was filed? A. Yes. 

Mr. Hayes: Will you indulge me just a second, your ; 

Honor? 

130 By Mr. Hayes: 

Q. Did you go to your wife’s home—I mean to I 
your mother-in-law’s home at any time after this suit was 
filed? A. Yes. 
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Q. To see your wife? A. Yes, I did. 

Q. And did you see her on that occasion? A. Yes, I did. 
Q. So that when you answered just now that you hadn’t 
seen her on any other occasion, you had forgotten that? A. 
I thought you meant at my apartment. 

Q. Well, I didn’t ask you in your apartment, sir; I asked 
you whether or not you had seen your wife since then. A. 
Oh. Then I retract that. I did see her at her home; yes. 

Q. Sir? A. I did see her at her home. 

Q. And were you summoned there by your wife? A. By 
her, yes. 

Q. Did she at that time tell you that she had gone to Mr. 
Stewart’s apartment—I mean to Mr. Stewart’s office after 
the time that this suit had been filed ? A. She did, sir. 

Q. And she had there created a scene in his place, and 
that he had called for his counsel and for his wife and a 
number of other persons? A. No, she didn’t tell me that. 
She told me he had beaten her. 

Q. She told you that he had beaten her, she told 

131 you, and she summoned you ? A. That is right. 

Q. And this was after the time that the suit had 
been filed and you had made these claims of adultery against 
her? A. That’s right. 

Q. And she had indicated an unwillingness to live with 
you? A. Yes. 

Q. And that she wanted—that she had lost her affection 
for you, and then you say after that alleged offense she 
summoned you to her home? A. Yes. She said that she 
thought I was perhaps the only friend she had in the world. 

Q. The only friend she had in the world. 

• •••••*••# 

132 By Mr. Hayes: 

Q. Have there been times, Mr. Roberts, or was 
there a time, sir, when a Mr. Junius Banks and a Mr. John 
Francis and a Mrs. Josephine Taylor were at your apart r 
ment? A. Yes, sir. 
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Q. And can you give me an idea as to what the date of 
that was, sir? A. I think it was in January. I don’t—noj 
I think it was probably February. 

By Mr. Bonuso: 

Q. What year? A. I think that was the time she came} 
to see me about the accident. I think—I think it was ip 
February, 1945. 

By Mr. Hayes: 

Q. Your recollection is that it was in February 1945, and 
about the middle of the month of February? A. Yes. 

Q. When these people whom I have outlined were at your 
apartment? A. That is right. 

Q. And she came, and at that time you say she came to 
see you about the accident? A. Yes; I think she had been 
hurt. 

Q. At that time she let herself in with the key; is that 
right ? A. That is right, sir. 

Q. And did you have any conversation with her then 

about any accident ? A. Yes. 

133 Q. And was it in the presence of these people? A. 

No. 

Q. Well, what happened with respect to these people? 
Did you all engage in a friendly and social conversation at j 
that time? A. Well, they didn’t know it. Of course, they 
left. They left when she came. 

Q. Did you introduce them to her? A. Yes, they did, 
all— 

Q. And did they leave as soon as she came? A. Well, I 
just don’t remember exactly whether they did or not, but 
I am sure they must have left shortly after. 

Q. Well, is it your recollection that they did or did notj 
leave after, afterwards? A. I don’t remember exactly. 

Q. Do you remember as to whether or not you all did 
engage at that time in a friendly conversation after you 
had introduced her as your wife to them? A. Well, I don’t) 
really remember. Perhaps they did. 
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Q. And how long did she stay there on that occasion, sir ! 
A. For just a short while, sir. 

Q. Sir? A. Just a short while, about an hour or two. 

Q. An hour or two? A. Yes. 

Q. And that was discussing your business with regard to 
the accident that she had suffered? A. That’s right. 

*•••##*••• 

134 Q. Is it a fact, Mr. Roberts, that you lent your wife 
some money since the time that this suit lias been 

filed? A. No. 

Q. Did you let her have any money of any kind? A. No. 
Q. Did you exact from her any—a watch or anything of 
that kind as a pawn for any loan that you made to her? A. 
No, I did not, sir. 

Mr. Hayes: I think I have no further questions. 

Redirect Examination 

Bv Mr. Bonuso: 

*> 

Q. Mr. Roberts, you are still in love with your wife, aren’t 
you? A. Yes, sir. 

Q. And you would still live and cohabit with her right 
today if she went with you, wouldn’t you? A. Yes, sir. 

Q. Now tell us about this conversation about the beating. 
What was that conversation you had? A. Well, he came— 
she said that Mr. Stewart called her and told her to come to 
his office, that he had some business he wanted to discuss 
with her, and he wanted her to testify on the stand that she 
had never loved me, and she refused to do it, and of course 
he became enraged and gave her a beating, and she had— 
and her face was all black and blue. 

Q. When did you go there with reference to the 

135 beating and wounds, Mr. Roberts? A. Well, it was 
about 10 o’clock when Roy, her nephew, knocked on 

my door. 

Q. The same night? A. The same night. 

Q. And did you go to her home? A. Yes, I did. 
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Q. And was she beaten badly? Describe to his Honcjr 
and the jury just how she was beaten. A. Well, her thumb 
had been bent all the way back; it was swollen twice ils 
normal size. And there was a huge lump here (indicating). 
She had black eyes. She was scratched and tom awful. 
Mr. Bonuso: I have no further questions. 

Recross Examination 

I 

By Mr. Hayes: 

Q. And she told you that that had been administered bj.* 
the man who had alienated her affections from you; is that 
it? A. Yes. 

# ••***••** 

136 Mrs. Lillian Roberts was called as a witness foj* 
and on behalf of the plaintiff and, having been firsj: 

duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Bonuso: 

I 

Q. Are you Mrs. Lillian Roberts? A. Yes, I am. 

Q. You are the wife of Thomas Roberts? A. Yes. 

Q. When were you married, Mrs. Roberts? A. March 
24, 1937. 

Q. Where? A. Washington, D. C. 

Q. And after you were married did you go to live with 
Mr. Roberts? 

The Witness: Your honor, I don’t choose to testify iii 
this case. 

The Court: Answer the question. 

The Witness: Yes. 

By Mr. Bonuso: 

Q. And how long did you live with Mr. Roberts? 

137 A. For seven years. 

Q. Where do you live now? A. 954 Division 
Avenue, Northeast. 
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Q. How long have you been living there? A. For about 
seven months. 

Q. Where did you live prior to that? A. 665 24th Street, 
Northeast. 

Q. Did you ever live at 1531 First Street, Northwest ? 

The Witness: Your Honor, since I am the wife of Thom¬ 
as J. Roberts, I don’t choose to testify in this case one way 
or the other. 

The Court: Well, you can’t help testifying. 

Mr. Hayes: If your Honor pleases, it isn’t— 

The Court: She can’t be compelled to testify that she 
committed adultery. I mean, on a question of that kind she 
has a privilege, but as to other questions in this matter she 
has no privilege. 

Mr. Hayes: Well, if your Honor pleases, I may be en¬ 
tirely in error; from my own point of view it may be not 
even advisable for me to make the suggestion, but I call 
your Honor’s attention to the fact that the Code provides 
that in both civil and criminal proceedings a husband and 
wife shall be competent but not compellable to testify for 
or against each other. That is what our Code provides. 

The Court: You are relying upon that, and no— 

Mr. Hayes: Well, I simply make the suggestion, if your 
Honor pleases. 

The Court: Well, I mean I want to get your position. 

Mr. Hayes: Yes. 

138 The Court: W T hat do you say about it, Mr. 

Bonuso ? 

Mr. Bonuso: If your Honor pleases, I think the Code 
does say that, but the questions I am asking her now are 
not to have her testify for or against her husband. I am 
trying to identify the woman. Before she has a right to 
claim privilege under that code section we ought to know 
who she is. 

The Court: She has a right under that, and also the 
right to not incriminate herself. 

Mr. Bonuso: Well, the questions I was asking her are 
certainly not incriminating, your Honor. 
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The Court: I think this question is tending to do so. 

Mr. Bonuso: The question I asked her was, did she 
ever live at this First Street house. 

Mr. Hayes: If your Honor please’, I call your Honor’s 
attention to the fact, too: Your Honor indicates with re¬ 
spect to incrimination; I think that the Code provision gies 
a great deal beyond that. It isn’t a question of incrimiJia- 
tion. 

The Court: It is not a question of that? 

Mr. Hayes: It is not a question of incrimination, because 
that would carry the inference that she is going to say 
something adverse to this man, and I don’t know anything 
with respect to that. I simply call your Honor’s attention 
to the fact that the Code provides and it says expressly in 
civil or criminal matters, either. It isn’t a question of ahy 
—that in any sense admits that her testimony would be in¬ 
criminating so far as this man is concerned. 

The Court: Yes, I am inclined to sustain the objection. 
You may offer the witness later on. I will think it ovir. 

For the present I sustain the objection. 

139 Mr. Bonuso: While I have her on the stand, if 
your Honor please, I have issued a subpoena. 

The Court: I will not permit any further questions Of 
this witness. 

* * • * * # * • *|« 

Lewis Steelman Lipscombe was called as a witness for 
and on behalf of the plaintiff and, having been first du^v 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Bonuso: 

Q. Will you state your full name? A. Lewis Stedman 
Lipscombe. (Spelling). 

Q. And your address ? A. 2013 Alabama Avenue, South¬ 
east. 

Q. Do you know Mr. Roberts? A. Yes. 


I 



52 


Q. How long have you known him? A. Oh, about four 
or five years. 

Q. Do you know Mrs. Roberts, this lady here (indicat¬ 
ing) ? A. Yes, sir. 

Q. Do you know Mr. Stewart, the man over there 
140 (indicating) ? A. No, sir; I don’t know him. I never 
met him. 

Q. Have you ever seen him ? A. I have seen him a num¬ 
ber of times, yes. 

Q. Where do you work, Mr. Lipscombe? A. Wright 
Beef Company. 

Q. Did there ever come a time when you had a conversa¬ 
tion—now, don’t tell us what the conversation was, now— 
with Mr. Roberts with reference to his wife and some man 
that she had been going around with? 

Mr. Hayes: If your Honor pleases— 

The Witness: Yes, I did. 

Mr. Hayes: Of course, the question is objectionable. 

The Court: So far it is admissible, that he had the con¬ 
versation. 

Mr. Hayes: Yes, but he says with regard to man who his 
wife—and his wife and some man she is running around 
with. 

The Court: That, of course, is objectionable. Proceed 
to the next question. 

By Mr. Bonuso: 

Q. Yes, or no. A. Yes, I have. 

Q. And after this conversation with Mr. Roberts what 
if anything did you do? A. Well,— 

Q. First tell us: When was this conversation? A. The 
conversation was on one of his leaves. 

The Witness: He was on leave from—when he was 
in the Navy. It was in March I think, of— 


141 
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By Mr. Bomiso: 

Q. And after this conversation what if anything did jyou 
do? 

# # • # * • • # * # 

Q. Don’t tell us anything he told you. Don’t tell us any¬ 
thing you told him. Just tell us what you did. A. Well, we 
were watching for him. I mean— 

Q. You were watching who? A. Mrs. Roberts. 

Q. You were watching Mrs. Roberts? A. Yes. 

Q. Could you tell us when that was? A. Well, I haye it 
written down. 

Q. You say you have it written down? A. Yes. 

Q. Written in your own handwriting? A. Yes, sir. 

Q. And wdien did you write it? A. During—sometijmes 
during the time it happened or the night it happened, after 
I went home. 

Q. Have you got it with you? A. Yes, I have. 

Q. And will you look at that? Can you refresh your 
142 recollection as to when these things happened? X. I 
can. 

Mr. Hayes: Well, he is indicating that he can’t testify 
without that. 

The Court: You haven’t asked him if he could remember 
it, first. 

By Mr. Bonuso: J 

Q. Can you remember it without the book? A. We}l, I 
can remember some of it, I imagine, but I don’t—couldn’t 
tell just the exact times and many things that happened, 
but I can remember what I saw. 

By The Court: 

Q. Well, when did you make the memorandums? Aj. It 
was in March. 

Q. When? 

Mr. Bonuso: No; the question was, when did you n^ake 
the memorandum. 


The Witness: Oh. During- the time it happened, and 
nights after. 

By The Court: 

Q. What do you mean by “during the time it happened ?” 
A. When I saw them and I went home that night, I would 
write it down, or I would write it right after I saw him. 

The Court: I think he can use it. I think it would save 
time to let him use it to refresh his recollection. 

Mr. Hayes: All right. 

The Court: You may go ahead. 

The Witness: Well, the first time I saw him— 

By Mr. Bonuso: 

143 Q. Saw who ! A. Mr. Stewart and Miss Roberts— 

Mrs. Roberts, together. 

Q. “Mr. Stewart” meaning whom ? This gentleman here 
(indicating). A. This gentleman over here. 

Q. Go ahead. A. On March 8th. 

Mr. Hayes: That again is objectionable, but I don’t raise 
the issue about it. Mr. Bonuso says, “Whom do you mean? 
This gentleman here in the middle?” If it is a question of 
identification, the man ought to do it; not Mr. Bonuso. 

Mr. Bonuso: Oh, he identified him. 

Bv the Court: 

Q. Well, which man is it you mean ? A. The gray haired 
man in the middle. 

The Court: Go on. Go ahead. 

By Mr. Bonuso: 

Q. When was the first time, if you can state, that you 
started watching Mr. Roberts? A. The first time I started 
watching was on the 6th—(examining notes). Let’s see. 6th. 

The Court: I will take a recess. 

The Witness: On the 6th of March. 




The Court: Mr. Haves, are you going to raise any diffi¬ 
cult questions in this case? If you are, if you will indicate 
it— 

Mr. Hayes: Yes. The questions are difficult, jcon- 

144 cededly, your Honor. This type of case is difficult to 
try. 

The Court: Mr. Witness, be back here at half past [me. . 
In the meantime go over your notes so you can read tjfiem 
without taking so much time when you come back. 

* • • • • • • • * i * 

By Mr. Bonuso: 

Q. I think we had reached a point where I had asked you 
when was the first time you commenced watching Mrs. 
Roberts. A. It was on the 6th of March. 

Q. And w’hat if anything did you see that day? A. I 
didn’t see anything that day. 

Q. Where did you watch her and where did you tjrail 
her to? 

145 Mr. Hayes: If your Honor pleases, my attention 
has been called to the fact that Mrs. Roberts is ini the 

courtroom. I don’t know whether in your Honor’s rujing 
vour Honor indicated— 

The Court: I have ruled that she cannot be compelled to 
testify. 

Mr. Hayes: So that she may be present? 

The Court: Yes. 

The Witness: I was watching at Mr. Stewart’s office 
where Mr. Roberts told me to. 

By Mr. Bonuso: 

Q. Yes? A. And I went down on the 6th, but I didn’t!see 
her, and I left. 

7 l 

Q. Where were you watching at that time? A. Well, I 
was on 5th Street by his office there. 

Q. By Mr. Stewart’s office? A. Yes. 

Q. And what time was that? A. Oh, it was in the evening 
around 3 o’clock. 
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Q. And you didn’t see Mrs. Roberts on that day? A. No, 
I didn’t. 

Q. And when was the next time you watched Mr. Stew¬ 
art’s office? A. I went down the next day, on the 7th. 

Q. What time was that? A. Oh, it was around the same 
time. I usually get off around two and three in the evening. 
It was around three or four o’clock. 

Q. And what if anything did you observe on that 

146 day? A. I didn’t see anything that day. I didn’t 
see Mrs. Roberts there that day. 

Q. And when was the next time you observed, Mister? A. 
On the 8th. On the 8th of March. 

Q. All right. What if anything did you observe that day? 
A. I saw Mrs. Roberts that day, on the 8th. I went down 
about three o’clock, and I usually wait around about an 
hour, hour and a half, and around four o’clock, a little after 
four, I saw Mrs. Roberts coming out with a man. 

Q. Mrs. Roberts ? A. She came out and got in a car with 
a man. 

Q. What kind of car was it? A. It was a black sedan, 
Cadillac, D. C. tag 98159. 

Q. And you say she came out with a man? A. She came 
out alone; she got in the car with this man, was parked in 
front. 

Q. And who—is the man in court today? A. Yes. 

Q. Who is the man? A. Mr. Stewart. 

Q. All right. And what time was that? A. That was a 
little after four. 

Q. And what if anything did you do after you saw them 
get in the car? A. Well, I followed the car and— 

Q. And what direction did they drive? A. They went up 
5th Street, up to P and turned out P Street and come around 
and parked the car on Bates Street. 

147 Q. Parked the car where? A. On Bates Street. 

Q. Bates? A. Stopped on Bates Street. 

Q. Did you observe what they did after they parked the 
car? A. They went to a house on First Street. 
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Q. Do you know what address on First Street? A. lf)31 
First Street, Northwest. 

Q. And what if anything did you do after they went ipto 
the house ? A. I stayed around about an hour and a half or 
two hours, and didn’t see anything, and I left. They didn’t 
come out, and I left. 

Q. You stayed around an hour and a half or two hours 4nd 
they didn’t come out ? A. About an hour and a half or tjwo 
hours. 

Q. All right. What was the next time you observed 
them? A. I went down again on the 9th and I didn’t see 
Mrs. Roberts that day, on the 9th. 

Q. When was the next time you observed her? A. I w^nt 
again on the 10th. 

Q. And what did you see on that day? A. I saw—aj; I 
was coming down 5th Street I saw them drive away, and [by 
the time I got down and could turn around and come back, 
come back up, I missed the car, so I drove up to where they 
were the day before, thinking maybe they would be going 
there again, and as I was driving up First Street I saw 
Mr. Stewart go in the house. I didn’t see Mrs. Roberts, j I 
saw her in the car with him, went up 5th Street, s^w 
148 Mr. Stewart go in. 

Q. You say you saw Mr. Stewart go into the houfce, 
but you didn’t see Mrs. Roberts? A. No. 

Q. Did you notice where Mr. Stewart’s car was parked? 
A. Well, I parked my truck and was walking around waiting: 
and— 

Q. Just a minute. I didn’t get that. You say you parked 
a truck? A. Yes. 

Q. You were in a truck? A. I was in a truck. 

, I 

Q. All right. A. And I was walking around the froht 
of the house and down, and I saw—saw his car on Bates 

i 

Street. 

Q. You saw his car again parked on Bates Street? 

Yes. 
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Q. What if anything did you do after that? A. I waited 
around for awhile, and about an hour or an hour and a half 
or two hours—I don’t remember now what time we got 
there—it was about 7:30 when they came out, and they both 
came out together. 

Q. Both came out together? A. Yes. 

Q. Did you observe where they went? A. Well, they got 
in the car; that’s all. I didn’t know where they went. I 
left then. 

Q. All right. Did you observe them after that? A. Yes, 
sir. 

149 Q. What date? A. I went down again on the 12th. 
I didn’t get— 

Q. 12th of what? A. 12th of March, ’44. 

Q. Where did you go? A. I went down to Mr. Stewart’s 
office on 5th Street. 

Q. Now*, w'hen you say “Mr. Stewart’s office,” did you 
go into the office, or outside of the office ? A. I was outside 
the office. I usually stand around outside the office, but of 
course I couldn’t park there. You can’t park around there 
with a truck. 

Q. Where did you park? A. Sometimes I would park on 
the block above and—sometimes the block above, sometimes 
I park up— 

Q. Now, just a minute. Where is Mr. Stewart’s office? 
A. It is on 5th Street between D and E. 

Q. All right. A. D and E. 

Q. And what if anything did you observe on that day ? 
A. I didn’t see anything that day, sir. I didn’t stay long. 
I didn’t have much time. I left. I didn’t see anything 
when I was there. 

Q. All right. Did you ever go back after that? A. I 
went back on the 15th. 

Q. 15th of what? A. 15th of March,— 

Q. All right. What if anything did you observe that day? 
A. —1944, and I saw her go in around about 4 o’clock. 
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Q. You saw Mrs. Roberts going in about 4 o’cloclt? 

150 A. Saw Mrs. Roberts go in around 4 o’clock and— 

Q. How long did you stay around that day? A. I 
waited about half an hour. I waited so long, I didn’t have 
much time, so I left before she come out. 

Q. You didn’t see her come out? A. I didn’t see her coipe 
out. 

Q. When was the next time you observed Mr. Stewart )s 
office? A. I didn’t go back until the 20th. 

Q. 20. A. 20th of March, ’44, and I didn’t see her on thje 
20th. I went back on the 21st and I didn’t see her on tl^e 
21st. j 

Q. When is the next time you went back? A. On Marcfi 
23rd I went back. 

Q. What if anything did you observe that day? A. Well, 
I drove by about four o’clock, and I could see her through 
the window, and she didn’t come out, so I left. I waited 
around about an hour that day. Didn’t come out. I left. | 

Q. When is the next time you went down there? A. I 
was on delivery that day, and I was downtown, so I just 
drove,— 

Q. What day was that? A. Oh, I don’t have—I musit 
have forgotten to put the date down that day. I don’t know 
what day that was, but it was between one and 1:30, and I 
saw her in the office, and I waited— 

Q. You saw Mrs. Roberts ? A. Mrs. Roberts, through thp 
window. 

Q. In Mr. Stewart’s office? A. In Mr. Stewart’k 
office. 

151 Q. And what else did you observe, if anything? A. 

Well, they came out about 15 minutes, and he got thg 

car from somewhere, I don’t know. He drove around th^ 
front, and she came out and got in, and I followed them ujj) 
to a cafeteria on 14th Street, to Johnson’s. 

Q. 14th and where? A. That’s on 14th between T and UL 

Q. Johnson’s Cafeteria? A. Johnson’s Cafeteria. 
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Q. And what if anything did you observe that day? A. 
Well, no, I didn’t have time. I was on a delivery then. I 
just took sometime and I went on back to work. 

Q. All right. When was the next time you went down? 
A. April—I didn’t go down—I went down in April this 
time. April the 4th. 

Q. What if anything did you observe on that day? A. 
Well, I didn’t see anything that day. I have April 4, 5, and 
6; I went down and I didn’t see—I didn’t see anything. 

Q. All right. After April the 6th when did you go down ? 
A. April the 7th. 

Q. What if anything did you observe on that day? A. 
I saw her go in the office that day, and I waited for about 
a half an hour, and I left. She didn’t come out. 

Q. .When did you observe her after that? A. It was on 
April 12th, April the 13th, April 12th and 13th, I saw her 
again. 

Q. What if anything did you see on that date? A. On 
April the 13th I saw her about 3—a little after 3 o’clock 
or 3:45, something like that, and I followed them to 
152 1531 First Street again. 

Q. And who was she with that day? A. Same man. 
I didn’t take— 

Q. And were they in the same car? A. In the same car. 
I didn’t have the tag number. I imagine it was the same 
car. I saw them all the time in the same car. It was the 
same car I saw. 

Q. When did you observe them again? A. That was on 
the 13th. I went down on April the 17th, and I didn’t see 
anything on the 17th. I went down on the 17th and didn’t 
see anything. I went back again on the 19th. 

Q. Did you see anything on that date? A. Yes, sir. I 
followed them again to 1531 First Street. 

Q. When was the next time you observed them ? A. April 
the 21st. 

Q. What if anything did you see that day? A. I saw her 
in the office. I saw her—I didn’t see anything April the 21st, 
first. 
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Q. Did you observe her after that? A. Once more on tljie 
25th of April I went down again and saw her in the office. 

Q. Just a minute. What if anything did you see th^,t 
day? A. I saw her in the office. That is all I have on njiy 
record. I just saw her in the office there. 

Q. When did you observe her after that? A. I don’tn— 
I didn’t go down after that. I don’t have anything. Apiil 
the 25th was the last time that I went down. 

Q. April 25th. And what year is all this? A. It was in 
1944. 

153 Q. Did you ever make any reports to Mr. Roberts ? 
A. Yes, I did. 

Q. When did you make the first report to Mr. Robertjs? 
A. Well, the first time I made a report to Mr. Roberts wks 
the night after the first time I saw her. I saw her on the 
8th; I called Mr. Roberts the next night. 

Q. And where was Mr. Roberts then. A. He was in Phil¬ 
adelphia, at the Naval Hospital. 

Q. And you called him at the Naval Hospital? A. Yes. 

Mr. Bonuso: That is all. I have no further questions. 

Cross-Examination 
By Mr. Hayes: 

Q. May I see your book, sir? A. Yes, sir (handing bo<j>k 
to Mr. Hayes). 

Q. How long have you been employed? A. The place I 
am now? 

Q. Sir? A. The place where I am at now? 

Q. How were you employed at the time when you ma<^e 
these—A. Oh, I was a delivery boy at the Wright Beef Com¬ 
pany. 

Q. What, sir ? A. Delivery boy. 

Q. Delivery boy where? A. At the Wright Beef Com¬ 
pany. Truck driver. 

Q. And what are vour hours there, sir? A. Well, we 
have different hours. We some mornings go at 5 o’clock; 
some mornings 6; some mornings at 7. It all 

154 depends on when the beef comes in. 
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Q. And what time did you get off? A. Well, I usu¬ 
ally get off around anywhere from one to two or three 
o’clock during the day. 

Q. Were you paid by Mr. Roberts for doing this? A. No, 
I wasn’t paid anything. 

Q. Are you—you are a friend of his? A. Yes, sir. 

Q. How long have you known him, sir? A. Known Mr. 
Roberts for about four or five years. 

Q. And did you know Mrs. Roberts? A. Yes, I knew Mrs. 
Roberts. 

Q. And when did you come to know her, sir? A. I met 
her around the same time. 

Q. And did you frequent their home? A. I have been to 
their home, yes. 

Q. Well, did you prior to the time of this investigation 
of yours frequent their home? A. No, I didn’t visit the 
home during the time I was— 

Q. Sir? A. No, I didn’t go to their home during that 
time. 

*•••••••*# 

155 By Mr. Hayes: 

Q. Had you gone to the home, had you visited the home, 
prior to the time that you started these investigations? 
A. Have I been there to her home? 

Q. Yes. A. No, I have not. 

Q. And you haven’t been there before these investiga¬ 
tions started ? A. Well, I have been to his home before that. 

Q. Well, when was that sir? A. I don’t remember now 
when I visited Roberts. 

Q. You kept this book for the purpose of nothing other 
than making this investigation ? A. I kept it to show it to 
Mr. Roberts when he came back. 

Q. And you say you called him and reported to him on 
the 10th day of March? A. I called Mr. Roberts the day 
after I saw—it was on the—on the 9th, I think. I have in 
my book on the 9th—the day after. I saw him first on the— 
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on the March the 8th, I think. If j t ou can let me see the 
book, I can tell you just what it was. 

(The book referred to was handed to the witness*) 

I 

The Witness: I called Mr. Roberts on the 9th. You sej*, 
the first day I saw Mr. Stewart and Mrs. Roberts together 
was on the 8th of March, and I called him the night—tlie 
evening after that, when I got off from work. 

Q. Your investigation began on what day? A. On the 
6 th. 

Q. Now, did you make any notation about the 6th? 
A. No; I didn’t see anything, so I didn’t write anything. 

Q. So when you were making the investigation when 
you saw nothing you wrote nothing? A. I didn^t 
156 write anything. 

Q. And you have testified that on March the 6t}i 
and 7th you saw nothing? A. Yes, sir. 

Q. But you didn’t report on here that you went there 
and saw nothing? A. No. 

Q. And you didn’t put down anything until March 8th; 
is that right? A. March the 8th; yes, sir. 

Q. All right, sir. Now, on March the 12th you got oil 
there, “Went down, saw nothing. Had to go.” You didn’t 
see anything on that date, did you? A. No, sir; I didn’tj 

Q. Why did you report that? A. I wrote it down to re* 
member the date that I went down. 

Q. Why didn’t you write it down over here on MarclJ 
the 6th and 7th ? A. Because I couldn’t remember the datesj 
I knew, of course, the first two days I went I didn’t see 
anything. It was on the 8th— 

Q. Well, you didn’t know at the time you started making 
this investigation what you were going to see, did you? 
A. No; that is the reason I didn’t write it down. 

Q. And so on the 6th and 7th you put down nothing?! 
A. I didn’t put anything. I didn’t see anything, and so 
I didn’t have any reason to. 
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Q. On March 8th, you saw nothing, you wrote. You had 
no reason to write, did you? A. I don’t know why 

157 I wrote it. I just wrote it because I saw nothing. 

Q. Now, you said to his Honor and to Mr. Bonuso 
that you made this at the time that you saw these various 
things; is that right? A. Yes, sir. 

Q. Now will you tell why you wrote this: You didn’t get 
back-A. “Didn’t go back until the 15th.” 

Q. “Didn’t go back until the 15th.” Why would you put 
that down if you wrote it at the time that you were making 
the investigation? A. Well, I had been going every day, 
just about. 

Q. Well, if you had been going every day, and you kept 
no note of what you saw on any particular day, will you 
tell me why at the time that you were writing it down that 
you put, “Didn’t get back until the 15th” ? You didn’t have 
to remind yourself of that, did you ? A. I don’t know why 
I wrote it. I mean I just wrote it there as it came to my 
mind, and I just wrote it. I mean I didn’t have any reason 
why I wrote it or anything. I just happened to write it, 
and I did that. I wrote it down, and some things I didn’t 
write. Some things I did write, some things I didn’t. I 
did: I just wrote this down. 

Q. I see. Now, so you have no reason for w’hy you put 
that down: “Didn’t get back until the loth?” A. No, I have 
not. 

Q. You have a notation here on March 12. A. On 

158 March 12th. 

Q. “Went down and saw nothing”? A. Yes. 

Q. Well, then on the loth you made a notation, “I didn’t 
get back until the 15th”; is that right? A. Yes. 

Q. And you had no reason for doing anything like that? 
A. No; just wrote it down. 

Q. Just wrote it dowm. You say you got there after 
three and saw her go in about four, “waited about half 
hour, didn’t come out, so I left” And now you have got 
on here, “Back”—“Back the 20th.” A. Yes, sir. 


Q. And why did you put “Back the 20th” ? A. That wfis 
just when I went back, the day I went back. I didn’t go 
back until the 20th. 

Q. Well, at the time that you were making the nota¬ 
tions why would you put ‘Back the 20th”? Why wouldn’t 
you put down the date that you were there? Why did ycju 
put “Back the 20th”? A. Because I went back the 20tlji. 

Q. Isn’t it a fact that you made this thing up after ajll 
of this thing has started? A. I wrote it down the nights 
I went down. 

Q. And you put on there, “Back the 20th”? A. Yei, 
1 went back there on the 20th. 

Q. And you put down, “Back the 20th. Didn’t see any¬ 
thing”? A. That is right. 

Q. Well, why did you put that ? A. I went down. I wept 
down on the 20th, and I didn’t see anything, and I ju^t 
wrote it in the book. 

159 Q. I thought you indicated to me at first that whejn 
you didn’t see anything there wasn’t any need of 
putting it down ? A. I wrote that as I came to my home; I 
mean just as I went in. I didn’t know why I would writhe 
it, for what reason I just wrote it down. I went back on thje 
20th, and I just wrote it in the book. I had my book ija 
my pocket at that time, a lot of days; some days I ha^I 
it at home and I would just write it as it came to me. 

Q. Now, on March the 21st you put down again, “Didnt 
see anything”? A. Yes. 

Q. Is that right? A. Yes. 


Q. On March the 23rd—A. Yes, sir. 

Q. —you say you got there at 4 o’clock, saw her in thie 
window? A. Saw her in the window. 

Q. Didn’t come out in about an hour? A. Yes. 

Q. Did you stay there? A. I went around— 


Q. Watched at the window? A. I wasn’t watching at the 
window. In the block for about an hour. 

Q. And where were you in the block ? A. Well, I would 
walk up and down the block, over to the building across 
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the street, and then sometimes I would go in the little 
store up above and get a soda or a Coke. 

160 Q. And you have testified this is between D and 
E on 5th Street that you were watching? A. Yes, 

it was between D and E. 

Q. But you testified here, “Went downtown about one 
or 1:30, saw in office, waited about 15 minutes. She came 
out. I followed her to Johnson to eat, and I had to get 
back to work.” Now, what happened on that day? What 
day was that, incidentally ? A. I don’t remember. I didn’t 
mark the date down. I have forgotten to mark the date. 
I didn’t write the date 

Q. And this place of Johnson’s—where is that? A. It’s 
on 14th Street. 

A. Below U, between T and U Street. 

Q. And when did they open, do you know ? A. I don’t 
remember. They opened—it was new then. They were 
just newly opened then. I don’t know just exactly when 
it opened, but I don’t think it had been opened long. 

Q. And did you see Mr. Stewart in the car that day? 
A. Yes. 

Q. And did you see him get out of the car? A. I saw 
him drive up and park a little above Johnson’s Cafeteria, 
and they were walking in, and I double parked for a little 
while by Johnson’s, I just drove on up. 

Q. You drove on what? A. Drove on off, came on, and 
went back to the shop. 

Q. Now, the last date that you had on here, sir, was 
March the 23rd. This date you have without a date, and 
this date you have marked “April the 4th, saw nothing”? 
A. That’s right. 

161 Q. Is that right ? And what is this next item here 
(indicating)? A. April the 5th and April 6th I saw 

nothing. 

Q. Well, now you tell me how—when did you make that 
notation? A. April 4th, April 5th, and April 6th. 

Q. Well, will you tell me how you get “April the 4th, 
saw nothing”? A. Yes. 
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Q. “April 5th” line under it? A. Yes. 

Q. “April the 6th, saw nothing.” Well, with respect )to 
this item here, “April the 5th,” you made no notation abojit 
that at all? A. I didn’t make any notation. 

Q. And you just put down the date, and the next tin^e 
you put down the date you put, “saw nothing,” and referred 
to both of those days ? A. No. I just referred, I imagine, 
“saw nothing” there to April 6th. I didn’t see anything. 
I just didn’t write anything on April 8th. 

Q. Well, on April 4th you saw nothing? A. Yes. 

Q. And on April the 6th you saw nothing, and you wrofe 
it. Why did you leave out April 8th? A. I don’t kno^’. 
Maybe I just wrote it—haven’t you written anything dowjn 
before that you just didn’t know why you had writteij? 

Q. Yes, sir; I have written numbers of things I 
162 didn’t know why. A. Well, I just say— 

Q. What did you start to write here (indicating) ? 
A. I don’t know. Scratched out. I don’t remember what 
it was. 

Q. Well, you saw nothing on that day. What were you 
writing to scratch out? A. I don’t remember. Could yoju 
remember back to April 4th what you wrote? Wrote down. 
I wrote something and scratched it out, probably made a 
mistake. 

Q. You made a mistake, or saw’ nothing? A. Maybe jl 
wrote it over too far. 

Q. Is that important? Disturb you that you wrote }t 
over too far? A. It looks like I would say “saw” her^, 
there (indicating), and “nothing.” I didn’t have roorp 
enough to write “nothing.” 

Q. Does that begin w r ith the first letter an N? A. M? 

Q. An N. “Nothing” begins with N, doesn’t it? A. Prob¬ 
ably I started spelling it wrong. 

Q. You started spelling “nothing” wrong? A. Yes, and 
wrote it over again. I don’t know w T hat it was. 

Q. What is this letter here (indicating). A. It loolrp 
more like a D. 
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Q. Well, you didn’t think “nothing” began with I) did 
you? A. No, probably as I say, I never got done, or some¬ 
thing. I don’t remember what it was, and scratched 

163 out. I couldn’t remeber back that far. I wouldn’t— 
if I could remember that far back, I wouldn’t write 

the notes dowm. 

Q. Well, you wrote this for the purpose of remembering 
it, didn’t you? A. I wrote it down— 

Q. Will you tell me w’hat it is that you wrote? A. I 
wrote it down to show’ it to Mr. Roberts. 

Q. You w’rote it to show it to Mr. Roberts? A. Yes. 

Q. All right. What were you going to tell him you wrote 
this time? A. “Saw nothing.” I have it written down 
there. 

Q. What did you strike out there? A. I don’t remember 
w’hat that w’as. 

Q. Well, can you tell me w’hat these three letters are 
(indicating)? A. No; I don’t know’ what they are, what 
it is. It is scratched out. 

Q. It is evidently “D”? It is evident to you that the 
first letter is a D, isn’t it? A. It could be. It looks like 
a D there. 

Q. And then there are two other letters which you say 
you can’t make out? A. This one on the end probably is 
a W on there; it looks like it. 

Q. So that you wrote—in order to write the word “noth¬ 
ing” you wrote two letters, D and W ? A. I don’t know 
what it is. I probably could have started writing some¬ 
thing else; I don’t remember. 

164 Q. Well, did you start to write something else? 

• #•••*•••• 

The Witness: If I could remember how long—if I could 
remember what I saw on April 4th, there would be no 
reason for me to write it dow’n. I don’t know what it was 
scratched out there. All I know is, it was something 
scratched out there. Probably I didn’t need it, or I made 
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a mistake, or I wrote something wrong or I wrote “noth¬ 
ing.” I saw nothing. 

• • * • • * • • • j • 

Q. Did you write something else that you saw fit! to 
change? A. There is something I started out. 

Q. What were you going to write? A. Naturally I must 
have started to write something. I don’t remember wliat 
it is now, but it was not what I wanted, and I scratched 
it out. 

Q. It wasn’t what you wanted. If you saw nothing, what 
were you going to write? A. Have you written anything— 

• * * • • • # * #i# 

The Witness: I mean I don’t know what it was.) I 
165 can’t remember back that far. 

Mr. Hayes: I see. 

The Witness: If I could, I would tell you. 

By Mr. Hayes: 

Q. Now, you have here: April the 7th, “went to office 
again, saw her go in,” what time was that, sir? A. I dojn’t 
have the time there. I don’t know. 

Q. You have no recollection as to when it was? A; I 
imagine it was around two or three o’clock. I usually get 
off that time, every evening. I usually came down ri 
after I got off work. 

Q. Well, that was simply because that had been yejur 
custom around two or three o’clock? A. Well, it migflit 
have been—it could have been earlier or it could have b^en 
later I went down. 

Q. Well, you mean you don’t know whether or not it was 
earlier or later? A. No, sir; I do not. 

Q. Nor as to what time it was actually? A. No, sir. 

Q. The only thing you care to say is what you see here: 
that you saw her go in and you waited half an hour and 
left? A. Yes, sir. 
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Q. Now, when you saw her go in, you saw her go into 
the building quick? A. I saw her going in the steps, up 
the steps to the office there. 

Q. That’s all that you saw? A. Yes, Sir. 

166 Q. And have you ever been in this building? 

A. No, I never have been in it. 

Q. Do you know as to whether or not—you know nothing, 
then, how it is composed, as to what offices are there and 
whether or not there are lawyers’ offices on one floor and 
other offices—A. No, sir. 

Q. Sir? A. Nothing but just the size outside, and the 
window. 

Q. You saw his name on his window? A. Other names 
on the other windows. That’s all I know. I haven’t ever 
been in there. 

Q. Now, you say here you saw him about 3:45 or 3:50, 
“left her at 1531. She went in and he parked the car near. 
Then he went in. Stayed till they came out.” What does 
that mean? A. I waited around to know, until they came 
out of the house. 

Q. And what did you do then ? A. Then lie took her to 
the Bengasi. That’s a club uptown. 

Q. Now, you didn’t say that in answer to Mr. Bonuso, 
did you ? A. Mr. Bonuso didn’t ask me. He asked me what 
date I saw on there, and before I said where they went or 
anything, he asked me another question. 

Q. You had this before you at that time. A. Yes, it was 
before me. 

Q. But you didn’t read to him that when they 

167 came out that you saw them go to the Bengasi? 

A. I didn’t read it. 

Q. And why? ’Cause he asked me what date it was, 
when did I see them again, and where did they go, and I 
waited until they came out, and he asked me another ques¬ 
tion. 

Q. Well, when he asked you where did they—A. When 
did they come out, he asked me, and I told him. 
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Q. Well, didn’t he ask you, “Where did they go?” A. N[o, 
he didn’t ask me that. 

Q. That was not our purpose of watching them? A. He 
didn’t ask where did they go after they came out of 1531. 

Q. But you say that you followed them. A. Yes, I fal¬ 
lowed them up to 1531. 

Q. Well, didn’t you follow them to the Bengasi? A. Y^s. 

Q. Well, why didn’t you tell him that ? A. He asked me 
this: Did—where did I follow them. I said yes, I followed 
them to 1531, said she went in and he parked the car around 
there near and went in. I waited around until they carfie 
out. And then he said, “When was the next date you wejat 
down?” Which was before I wrote that. 

Q. Well, you had this in front of you? A. Yes, and the 
next page. 

Q. You just failed to say, “Well, I saw them some more 
on that day” ? A. I didn’t say anything. I was just answer¬ 
ing your question. 

168 Q. I see. Now, you claim that you saw them go \,o 
the Bengasi on that day? A. Yes, sir. 

Q. And what happened? A. He left her there, and l^e 
were—went out and she got out and went in the Bengali, 
and he drove on off. 

Q. And you say here, “I went in and had a drink and 
left.” A. Yes. 

Q. You didn’t say that to him either, did you? A. No, 
sir. 

Q. Why? A. Because, the reason I told you a while agb, 
he asked me another question: When was the next date I 
saw him, and I turnd this page and said I went down oh 
the 17th. 

Q. I see. The reason was that he asked you and vo^i 
didn’t have a chance to answer; is that right? A. Yes. 

Q. But it happened another time that you went into th!e 
Bengazi and got a drink? A. Yes, sir. I went in and hail 
a drink at the Bengasi. 
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Q. The gentleman who was with Mrs. Roberts didn’t go 
in that day, did he? A. He parked—he stopped the car— 
she got out, and he drove off. 

Q. Now, here you have got, “April the 17th.” Then you 
have the words written, “Saw nothing,” and you have a 
line carrying it back up to that “April 17th.” Why did 
you do that? A. To show that that was April the 17th 
that I saw nothing. 

169 Q. Well, when did you make the notation? A. The 
night of the 17th. 

Q. Well, why would you have to draw a line and then 
carry a line back up to it if you made it on the same night ? 
A. Well, I would probably write “April the 17th” and drew 
a line and then wrote “Saw nothing,” and saw it was on 
the 17th and just drew a line back up there through this 
line. I imagine that is what I did. I don’t know why. 

Q. Well, you have other instances where you just left 
the date blank when you saw nothing. A. Well, I did it 
two or three different ways, as I just done it. 

Q. I see. A. It’s just the way I did. I don’t know why 
I would. 

Q. Now, April the 18th you have got “saw nothing.” 
“April 19th, saw them go to 1531 First Street ?”■—A. Street 
again. 

Q. 153 First Street? A. Yes. 

Q. Is that the only notation you made at that time? 
A. Yes, sir. 

Q. And what date was it that you saw that? A. I don’t 
recall there. 

Q. Well, do you have any recollection of it, sir? A. I 
don’t remember what time it was. I just didn’t write it 
down. 

Q. And you were watching this man allegedly for the 
purpose of trying to show something had been happening 
between Mr. Stewart and Mrs. Roberts; is that right ? 

170 A. Yes, sir. 

Q. And on this particular time you say that you 
went there, went to 1531, and you had no time, didn’t know 
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what time he came in or the time he left or anything at 
all; is that right? A. No, sir. 

Q. And the next instance that you have, “April 21, saw 
nothing. April 25, saw her in office,” and then nothing 
else in your book at all? A. No. 

Q. Right? A. Yes. 

Q. I notice on one of the occasions, Mr. Lipscombe, ypu 
say that you went down in the truck. You went there wlple 
you were on duty? A. Yes, sir. 

Q. And how long did you stay there on that occasion, 
sir? A. About 15 minutes I waited around. 

Q. And you are getting that from your notes? A. Yes, sfr. 

Q. Where does it say that you went there in a truck, sijr? 
A. Well, every time I went down it was in the truck. I h^d 
a truck every time, so I know I must have gone down in 
the truck. 

Q. And each time, then, that you followed them, ypu 
followed them in the truck ? A. Yes, in a truck. 

Q. And when—you were off duty? A. In the evenings 
sometimes I followed them, I was off duty. 

Q. And you kept the truck? A. No, sir. Sorjie 
171 nights I would. The nights that I had to go in earty, 
between three and four in the morning, I would carry 
the truck home so I could get to work on time. Mornings 
I was late, we had a garage that was down on 7th and jK 
Northeast. I had to carry it there and use it at night. 

Q. Well, now, can you tell me on which of these occa¬ 
sions you took your truck to K street and which times yqu 
took it home? A. No, I don’t remember what date I car¬ 
ried the truck to K Street and what date I carried it homp. 

Q. Well, now, then, sir, did you—I ask you, how can yqu 
gather from this, that it was 15 minutes that you went there 
on this particular day? How do you find it from that, if 
you went there in your truck every day? A. I know I weitit 
there every day in the truck because I had the truck every 
day I followed them. That was the only thing I had tjo 
follow them in, was the truck that I drove. 
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Q. And the waiting 15 minutes on a particular day, you 
are reminded of it even though you went there in the truck 
and the same way every day; is that right? A. I went 
there every day in a truck. 

Q. You said you reported to Mr. Roberts on the 9th. 
That is the first time after you started work? A. That is 
the first time I reported to Mr. Roberts, sir, on the 9th. 

Q. And when did you report again? A. Reported pre¬ 
vious times that he would come down on his—on a 
leave, or— 

Q. Previous times ? A. Other times that he would 
172 come down on leave; yes, sir; from the hospital. 

Q. And can you tell me, give me any idea, as to 
when those reports were made? A. No, I don’t remember 
now just when it was, but he used to come down often. He 
came down often from— 

Q. How often would you say? A. I really wouldn’t know 
how often, but he would call me up every time he would 
come down. 

Q. Sir? A. He would call me every time he came down. 
I don’t remember just what dates they were he came down, 
or anything. 

Q. And each time that he would call you would make a 
report to him? A. I would tell him what I saw, and let 
him see— 

Q. You told me you kept that for the purpose of show¬ 
ing it to him. Did you show it to him? A. I would give 
it—I would show it. Sometimes he would call me on the 
’phone and I would read it; other times I would let him see 
the book. 

Q. You didn’t make any notation in your book as to these 
reports that you made? A. No, sir; I didn’t. 

.Q. And you made no report after April, 1944? A. After 
April the 25th I didn’t make any more reports. 

Q. And you stopped of your own volition? A. Yes, sir; 
I did. I stopped. I got tired of following her around. I 
didn’t think it was doing any good, or anything. 
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173 Q. Say that again. A. I just stopped because I 
just got tired of going around, and I didn’t have aby 

use of the truck as much, because I was—I got a change 
inside of the shop there, and he give me a promotion, and 
I went in as a butcher’s helper, inside, and I didn’t driye 
the truck any more. 

Q. So that your reason for stopping wasn’t because th^it 
you just got tired of it, as you said, but because you gj)t 
an inside job; is that it? A. No. I did have use of the 
truck if I wanted, because I was in charge of the trucks, 
but I just didn’t go down any more. I didn’t think it wjis 
any good, and every time I would tell him I saw his wijfe 
with someone it seemed to hurt him, so I just tell him I 
didn’t see anything about it. 

Q. Did you see her with anyone else? A. What? 

Q. Did you see her out with anyone other than Mr. Stew¬ 
art? A. That is the only time I saw her, was with Mr. 
Stewart. 

Q. And you went to Mr. Stewart’s office in order to s^e 
that ? A. Yes. 

****•••**# 

174 By Mr. Hayes: 


Q. Was any inducement held out to you about making 
this report, any reward that you were going to get of any 
kind? A. No, sir. Why should he give me a reward? fite 
asked me to do it for him. I did it for a friend. 

Q. Just did it for him because he was a friend? A. f^e 
was a friend of mine, and I did it because I didn’t approve 
of a man running around with a—service men’s wives ai^d 
things. 


Q. I see. A. It was a lot of fun for me doing a little de¬ 
tective work myself. 

Mr. Hayes: Figured it was fun doing some detectiye 


work. All right, sir. 

The Witness: A lot of reasons why I did it. 
The Court: That is all. 


Mr. Bonuso: Just a minute, Mr. Lipscombe. 
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Redirect Examination 
By Mr. Bonuso: 

Q. Are you a trained investigator? A. No. sir. 

Q. Is this the first time you have ever done anything like 
this? A. Yes, sir; it is the first time. 

175 Q. I think you testified that you were watching 
between D and E Streets. Will you describe where 

Mr. Stewart’s office is, and the number? A. I don’t know 
the number of Mr. Stewart’s office, but it’s about— 

Q. Will you describe the street it’s on? A. It’s on 5th. 
Q. Yes. A. It is about in the middle of the block. 

Mr. Hayes: If your Honor pleases, I submit it is hardly 
fair redirect. He testified it was between D and E, on direct. 
He testified on cross it was between D and E. 

Th Court: I sustain that. Sustain the objection. 

Mr. Bonuso: That is all. 

The Court: Step down. 

(The witness left the stand.) 

Mr. Bonuso: Mr. Saks. 

Thereupon Jerome M. Saks was called as a witness for 
and on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination: 

Bv Mr. Bonuso: 

Q. Mr. Saks, will you please state your full name. A. Je¬ 
rome M. Saks. 

Q. And your address? 610 12th Street. 

176 Q. What line of business are you in? A. Furs and 
ready-to-wear. 

Q. Did there came a time when you sold a fur coat to a 
Mrs. Lillian Roberts? A. According to our records, yes. 
Q. And have you got the records with you? A. Yes. 

Q. Looking at them will it refresh your recollection of 
your sale? 
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By Mr. Bonuso: 

Q. And what was the price of that fur coat 1 ? A. $750. i 
Q. $750. How was it paid for? A. It was paid with a 
hundred-dollar deposit on the 7th of November, and six 
fifty— j 

Q. November of what year, Mr. Saks? A. 1944. 

177 Mr. Hayes: What was that date, Mr. Saks? 

The Witness: November 7, 1944. 

By Mr. Bonuso: 

Q. And when was the balance paid, sir? A. November 
22, $650. 

Q. Did you make the sale yourself? A. Yes, according 
to this record, I did. 

Q. Now, if you saw the party in this courtroom, would 
you recognize him? 

• • • • * * * • • I • 

Q. The question was: If yon saw her in this courtroom 
would you recognize her ? A. I wouldn’t know. 

178 Will you look around and see? A. Well, you told 
me just where to look, so— 

Q. It was unfortunate. Will you please look. A. il 
couldn’t say yes or no, to tell you the truth, if that’s the 
lady you mean. 

*••#•••*• i* 

(The "witness left the stand.) 

• ••••••••I* 

Ray Bernard Bradley was called as a witness fcir 

179 and on behalf of the plaintiff and, having been first 

dulv sworn was examined and testified as follows: 

■ 

Direct examination 
By Mr. Bonuso: 

Q. Will you state your full name, please. A. Roy Ber¬ 
nard Bradley. 
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Q. And Mr. Bradley, where do you live, sir? A. 954 
Division Avenue, Northeast. 

Q. Nine what? A. Fifty four Division Avenue, North¬ 
east. 

Q. Do you know Mr. Thomas Roberts, plaintiff in this 
case? A. Yes, I do. 

Q. And do you know his wife, Lillian Roberts ? A. I do. 
Q. Do you know Mr. Stewart, the defendant in this case ? 
A. No, I don’t. I’ve heard of him. 

Q. Your name is Roy Bradley, isn’t it? A. (The wit¬ 
ness nodded his head.) 

Q. I will show you this and ask you if you can 

180 recognize it. A. No, I don’t remember it. 

Q. Never sawr this? A. (The witness shook his 

head.) 

* ••••• • • • • 

181 By Mr. Bonuso: 

Q. What relation—are you related to Mrs. Lillian Rob¬ 
erts? A. Yes, she’s my aunt. 

Q. She’s your aunt? A. Yes, sir. 

Q. And you live home with your aunt, do you not? A. 
I do. 

Q. And do you go to school? A. Yes, sir. 

Q. And viiat is your school time ? A. From 9:30 to 3:30. 
Q. And after school do you go home? A. Sometimes I go 
straight home. 

Q. And when you get home is your aunt there? What 
time do you get home usually from school? A. Sometimes 
I don’t get home until 11; I go to a movie or I go to a 
friend’s house. 

Q. Well, there are times when you don’t go the the 
movies? A. Yes. 

Q. And you come straight home? 

(The witness nodded his head). 

Q. Did you ever see Mr. Stewart in your aunt’s house? 
A. No, I haven’t. 
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Q. Do you recall the time your aunt was in an automobile 
accident? A. Yes, I believe so. 

Q. Was she living at your house at that time? I mehn 
in the same house with you. A. I don’t quite |e- 

182 member that. I— 

Q. Did you ever talk this case over with ]Vj[r. 
Haves? A. No; I don’t know Mr. Hayes. 

Q. Don’t you know Mr. Hayes? 

Mr. Hayes. Since you have asked it: Have you ever sejm 
me before, young man,— 

The Witness. No, sir. 

Mr. Hayes. —in your life, to know me? 

The Witness. No, sir. 

Bv Mr. Bonuso: 

Q. Have you talked this case over with anyone? A. N|o, 
sir. 

i 

* • • # • • # • • j * 

(The witness left the stand.) 

Mr. Bonuso. Mr. Gullickson. 

The Deputy Marshal. Gullickson. 

183 Mr. Bonuso. If your Honor please, at this timej I 
wanted to get Mr. Gullickson to come down. He to|d 

me he was going to go to another court and he would prob¬ 
ably be a little late, and he is our handwriting expert. 

The Court. Whom do you want? 

Mr. Bonuso. Mr. Gullickson. 

* * * # # # # * * 1 # 
Junius Banks was called as a witness for and o 

of the plaintiff and, having been first duly sworn, 
amined and testified as follows: 

Direct Examination 

By Mr. Bonuso: 

Q. Mr. Banks, will you please state your full name? A. 
Junius Banks. 


i behalf 
was ex- 
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Q. And your address f A. 1816 12th Street, Northwest. 
Q. And do you know Mr. Roberts, the plaintiff in 

184 this case? A. Yes, I do. 

Q. How long have you known him? A. Since Au¬ 
gust, 1941. 

Q. And do you know Mrs. Roberts? A. Yes, I do. 

Q. How long have you known her ? A. I have known her 
about two years. 

Q. Did there come a time when you were with Mr. Rob¬ 
erts when he attempted to talk to his wife? A. Yes, there 
did. 

Q. When was that? A. On January 30, 1945. 

Q. And that was the night of the President’s Ball? A. 
That’s correct. 

Q. And were you with Mr. Roberts on that day? A. Yes, 
I was. 

**•*••*•** 

By Mr. Bonuso: 

Q. What was your occasion for being with him ? A. We 
had decided to go out for the evening. 

185 Q. And where, if any place, did you go? A. Well, 
we had dinner together, and Tom called Mrs. Rob¬ 
erts, to take her with us. Well, at the time he talked to her 
over the telephone she evidently couldn’t go, so we decided 
to go by where she was living. 

Q. You went by where she was living, and where was 
that? A. Well, she wasn’t at his house. She was at her 
mother’s, I understand. 

Q. And where is that? A. It’s on Division Avenue, 
Northeast; 954,1 think. 

Q. And did he go to her house? A. Well, we— 

Q. I mean to the mother’s house? A. No. We drove 
out to the house and parked in front of the house. 

Q. Did he go in? A. No. 

Q. Did you go in? A. No. 

Q. How long did you stay there? A. We sat in the 
car about 20 or 25 minutes. 
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Q. And what if anything happened then? A. Well, a t^xi 
came up and Mrs. Roberts came out. At that time Tom 
got out of the car and attempted a conversation with her, 
but she got in the taxi and drove off. 

Q. And what if anything did—did you stay with him, by 
the way, all during this time? A. Yes, I did. 

Q. What if anything did he do after that? He got 
1S6 back in the car, and we followed the taxi. 

Q. And where did you follow the taxi to? A. We 
came back into the Northwest Section in the 1500 block of 
First Street, Northwest. 

Q. 1500? A. 1500 block. 

Q. Of what street? A. First Street. 

Q. Northwest? A. That’s right. 

Q. And what if anything happened there? A. She git 
out of the taxi and went into a house, and at the time Tom 
wanted to get out and go in the house too, and I told hi(n 
not to, and while we were sitting there talking a black ca)** 
drove up. 

Q. Who was in the car, if you know? A. I don’t know 
the man. It was a large man. 

Q. And what if anything happened after that? A. Well, 
the driver blew the horn. He was the only one in the ca|. 
Tie blew the horn. Mrs. Roberts came out, and Tom be¬ 
came angry and went to jump out the car, and said,— 

By Mr. Bonuso: 

Q. What if anything happened after that? A. Tom be¬ 
came quite angry and began to cry, and he wanted to jump 
out the car and jump on this man that was in thp 
187 black car, and I talked to him. I held him. I trie<jl 
to show him the folly of getting into trouble over thi 
whole matter. 
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By Mr. Bonuso: 

Q. What if anything happened after that? A. While I 
was trying- to keep Tom in the car we were in, the black 
car drove off. 

Q. Did you see Mrs. Roberts after that? A. Yes. We 
followed again. We followed them to 6th and Florida Ave¬ 
nue, Northwest. 

Q. And what happened there? A. Mrs. Roberts got out 
of the black car, and the car drove off, so Tom stopped out 
in a little traffic and got out and went to talk to her and 
tried to get her to get in our car. 

Q. What if anything happened after that? A. Well, she 
refused, and we couldn’t stav there because we were block- 
ing traffic. 

Q. And you left? A. That’s right. 

Mr. Bonuso. I haven’t any further questions. 

Cross Examination 
By Mr. Hayes: 

Q. You say, Mr. Banks, that you and Mr. Roberts 
188 had started to go together for the evening; is that 
right? A. That is right. We had dinner together. 

Q. And Mr. Roberts then had some conversation with 
his wife. Was that in your presence? A. Yes, it was, sir. 

Q. And you say that she indicated that she couldn’t come 
out with him at that time? A. That’s right; that she had 
other plans for the evening. 

Q. And you went over then with him and sat in front 
of the house? A. That’s right. 

Q. He didn’t attempt to go into the house at all? A. No. 
I think he said he wasn’t allowed in the house. 

Q. Now, when you followed them up—this taxicab up 
to the 1500 block of First Street, you say? A. That’s right. 

Q. And when you got to that number or vrhen you got 
into the 1500 block of First Street, how far were you be¬ 
hind the cab? A. Oh, about two or three car lengths. 




83 


Q. And it was then that you say that Mr. Roberts starred 
to get out of the car? A. That’s right. 

Q. And you restrained him at that time? A. Yes. 

Q. Is that right? A. Yes. 

Mr. Hayes. That is all I want to ask you, sir. I 
1S9 have no further questions. 

The Court. Step down. 

(The witness left the stand.) 

Mr. Bonuso. May counsel approach the bench, y<j)ur 
Honor? 

The Court. Yes. Let the witness bse seated back there. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court in a low tone of voice as follows:) 

Mr. Bonuso. I have a man here from the Traffic Bureau 
who has Mr. Stewart’s application for a driver’s permit. 1 
also would like for Mr. Hayes to stipulate that that is Mr. 
Stewart’s signature, and also on the deposition and on the 
papers filed in court, if he will. 

The Court. What do vou want to show bv this witness '! 

•> » 

Mr. Bonuso: Well, all I want him to do is stipulate that 
that is his signature, and then of course the handwriting 
expert has made certain observations from the driver’s ap¬ 
plication and from the deposition filed here and from the 
papers filed here. 

The Court. You want him to stipulate— 

Mr. Bonuso. Just stipulate to his signature. 

The Court. —that that is his signature, in order that 
the expert can testify from that that other papers are ihis 
writing? 

Mr. Bonuso. That is correct. 

The Court. Do you agree that this was his writing? 

Mr. Hayes. I beg your Honor’s pardon. 

The Court. Do you agree that this signature was his 
writing? . 

Mr. Hayes. I have not seen him. I know Stewart h<pre 
had it. 
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190 Mr. Bonuso. The other signature I am trying to 
get is his signature that is in the deposition that is 

in the court here. 

Mr. Hayes. Oh, surely. I don’t mind. We can stipulate. 
That is a part of the case. 

Mr. Bonuso. I don’t want to have to hold a man from 
the Traffic Bureau here. 

The Court. It is signed and is it part of the case ? 

Mr. Hayes. Surely; I raise no issue as to that. 

Mr. Bonuso. I think the deposition is signed. 

Mr. Hayes. Yes, I am certain that that is his signature, 
if your Honor please. 

The Court. Yes. It is stipulated that the signature to 
his deposition is his signature. 

Mr. Bonuso. Suppose he looks at the Traffic Bureau rec¬ 
ord, and maybe we can stipulate to it. 

The Court. What do you want with them? 

Mr. Bonuso. Because that is part of the evidence he used 
in testing the name, for the writing. 

The Court. You mean you expected to use this? 

Mr. Bonuso. Oh, yes; he used that also. 

The Court. Well, that is with Mr. Hayes, rather than 
to stipulate this other signature is his writing. 

Mr. Bonuso. You can show it to him and look at it and 
save time. 

Mr. Hayes. You mean it is simply the question of the 
signature to it? 

"Mr. Bonuso. That’s all. 

Mr. Hayes. May I see it? 

The Court. That is it. 

191 (Mr. Bonuso produced a pink card). 

Mr. Bonuso. Excuse me. 

Mr. Hayes. May I inquire of him ? 

The Court. Are you able to read it without your glasses? 

(Mr. Hayes stepped down from the bench and showed a 
signature to the defendant). 
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The Defendant. Yes, that’s mine. 

(Mr. Hayes approached the bench.) 

Mr. Hayes. He says— 

The Court. You stipulate that that is his signature? 

Mr. Hayes. That is correct. 

(Counsel returned to the trial table.) 

Mr. Bonuso. Thank you, if your Honor please. I knbw 
they are busy at the Traffic Bureau, and he wants to £et 
away. 

i 

Stipulation as to Signatures of Defendant. 

Mr. Bonuso. Then, it is stipulated that the signature |on 
that card and the signature on the other and the signature 
on the pleadings are all Mr. Stewart’s signature? 

The Court. I don’t recall any stipulation about j;he 
pleadings. 

Mr. Bonuso. I think it is on the pleadings also. 

Mr. Hayes. I am willing to stipulate that any signature 
of Mr. Stewart appearing in the record of this court is Au¬ 
thentically his signature,— 

The Court. Very well. 

Mr. Hayes. —but I have already stipulated with rcsppct 
to the other. 

The Court. Proceed, then. 

192 Thereupon Francis J. Fitzgerald was called as a 

witness for and on behalf of the plaintiff and, having 
been first duly sworn, Avas examined and testified as follows: 

Direct Examination 

‘ 

By Mr. Bonuso: 

Q. Will you state your full name, sir? A. Francis J. 
Fitzgerald. 

Q. And are you from the Veterans Bureau? A. Assistant 
Chief of Training of the Washington Regional Office. 
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Q. And have certain records been subpoenaed from the 
Veterans Bureau and do you have them with you? A. That 
is correct. 

Q. And did you get them out of the Veterans’ files? A. 
Yes, sir. 

Q. And they were kept according to the Veterans’ laws? 
A. That’s right. 

Q. And do you have the discharge of Mr. Thomas Rob¬ 
erts with you? A. No. 

Q. Do you have his medical record while he was in the 
Bureau—while he was in the Navy? A. Yes. 

Mr. Bonuso. If your Honor pleases, at this time I want 
to offer that record in evidence. 

Mr. Hayes. I object to it, if your Honor pleases. 
193 The Court. Will you step to the bench and let me 
know what the papers show? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court in a low tone of voice as follows:) 

Mr. Bonuso. The papers, the record will disclose,— 

The Court. Show what? 

Mr. Bonuso. The records in the Veterans Bureau will 
disclose that while this man was in the Navy he had diffi¬ 
culties with his wife, marital difficulties with his wife; that 
by reason of that he got ill, had suicidal tendencies, and 
eventually had to be discharged. 

The Court. Do you object? 

Mr. Hayes. Yes, of course, if your Honor please. 

The Court. Sustained. 

Mr. Bonuso. May I note an exception to that, your Honor? 

The Court. You don’t need an exception. 

Mr. Bonuso. Could I get them in to show his—well, he 
doesn’t have his discharge there. 

The Court. No. And he has already testified that he 
received an honorable discharge. There is no dispute about 
that. 

Mr. Hayes. No. 
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Earl I. Klein was called as a witness for and on behalf 
of the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: I 

I 

Direct Examination 

By Mr. Bonuso: j 

Q. Will you state your full name, Mr. Klein t A. Earl I. 
Klein, K-l-e-i-n. 

Q. And where do you work? A. Amalgated Insurance 
Company. 

Q. And what are your duties ? A. Adjusting claims. 

Q. Did there come a time when you had occasion to ad¬ 
just a claim for Mrs. Lillian Roberts? A. I think so; yes, 


Q. And where did she live; do you recall? A. I don’t re¬ 
call exactly. I think it’s over Division Street, Northeast; 
900 block, I believe. 

Q. And did you ever call to see her there? A. Yes, sir. 

Q. Approximately when w T as that, sir? A. I think 
195 around January the 3rd. 

Q. Of this year? A. Yes, sir. 

Q. How many times did you visit her? A. Just that on|e 
occasion, I believe. One occasion. 

Q. Do you know Mr. Stewart? A. Yes, sir. 

Q. Did you ever find him there on your visits? A. jl 
found him; yes, sir. 

Q. And where? In the house? A. In the house. 

Q. Did you have a conversation with him with reference 
to Mrs. Stewart’s accident? A. No. Just saw him. 

Mr. Hayes. You don’t mean Mrs. Stewart. I take it voiii 
mean Mrs. Roberts. 

Mr. Bonuso. I mean Mrs. Roberts. Excuse me. 

The Witness. No. I saw him downstairs, and I think 
the elderly lady introduced me to him. I said I had alread\j 
—I had known him. I made myself known, and I went up-) 
stairs to see about the accident, and I think there was aj 
Mrs. Roberts instead at the time. 
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Bv Mr. Bonuso: 

w 

Q. And if you recall, was this case settled? A. I didn’t 
settle it, but it was settled; yes, sir. 

Q. And do you know approximately when it was settled? 
A. No. I wouldn’t know that. I didn’t handle the settle¬ 
ment of it. 

Q. Will you explain to the jury what the procedure 

196 is when you settle a case for a married woman, what 
the usual procedure is about signing papers, and so 

on? A. Well, it is customary to have a husband join in 
individually and as husband and wife. 

Mr. Bonuso. I have no further questions. 

C ross-Examination 

By Mr. Hayes: 

Q. I take it, Mr. Klein, that the theory of that is that 
the husband is responsible for those bills; is that correct 
sir? A. That is right. 

Q. And that is the reason that you require a husband’s 
signature? A. That’s right. 

Q. On this particular occasion, Mr. Klein, will you tell 
me: Was Mr.—did he have—how was he dressed? I mean 
by that, was he dressed in his street clothing, or how? A. 
Oh, Mr. Stewart; he was dressed in his—had an overcoat 
on. He was dressed, as far as I know; he had his overcoat 
on. 

Q. He was dressed with his overcoat on at the time that 
you saw him, sir? A. Yes, sir. 

Q. And you say that you saw him in the downstairs of 
the place and were introduced by an elderly lady? A. Yes. 

Q. Do you know who the elderly lady was? A. I didn’t 
know then, but she was the mother of the lady that was 
hurt. 

197 Q. And this was the home of the mother at which 
you were? A. Yes. 
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Mr. Hayes. That is all I want to ask you, sir. 

The Court. That is all. You may be excused. 

(The witness left the stand.) 

Mr. Bonuso. Now, aside from Mr. Gullickson I have noth¬ 
ing further. 

* • • • * • • • • • 

204 Thereupon Ira N. Gullickson was called as a wit¬ 
ness for and on behalf of the plaintiff and, havirig 

been first duly sworn, was examined and testified as fal¬ 
lows: 

Direct Examination 
By Mr. Bonuso: 

i 

Q. Mr. Gullickson, will you please state your full name? 
A. Ira N. Gullickson. 

Q. What is your occupation? A. Document examiner, j 
Q. How long have you been a document examiner? 

I took up the study in 1927, and I have carried it on pro¬ 
fessionally since 1930, to the present time. 

Q. For whom are you working now? A. I am employed 
by the Metropolitan Police Department. 

Q. During your experience as a document examiner, ap¬ 
proximately how many documents have you examined? 

Mr. Hayes. If the Court please, if he cares tb 

205 proceed, that is all right, of course. But I know M|. 
Gullickson, and I am willing to concede his qualifica¬ 
tions as an expert. 

The Court. Very well. 

By Mr. Bonuso: 

Q. Mr. Gullickson, I show you this paper writing and asx 
you if you have ever examined it (handing paper to wit¬ 
ness)? A. Yes; I have. 

Q. I show you these paper writings (indicating two pa¬ 
pers) and I ask you if you have examined them. A. Yes; 
I have. 
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Q. Mr. Gullickson, I show you this paper writing (indi¬ 
cating), and I ask you if you have ever compared the writ¬ 
ings on that (indicating) with the writings on here (indi¬ 
cating). A. Yes—that is, the signature. 

The Court. What are you showing him? 

Mr. Bonuso. I was showing him the signature of Mr. 
Stewart, which was stipulated yesterday; it was stipulated 
that it is his signature. 

The Court. Just do it in such a way that the jury will 
understand. You had better state w r hat you are showing 
him. 

Mr. Bonuso. I am now showing him the signature of Mr. 
Stewart on the answer filed in this case. It was stipulated 
yesterday that it is Mr. Stewart’s signature. 

By Mr. Bonuso: 

Q. Mr. Gullickson, I show you the signature on the affi¬ 
davit in the deposition, and I ask you if you have compared 
that with this (indicating). A. Yes; I have examined that 
and compared it. 

206 Mr. Bonuso. This was stipulated to be the signa¬ 
ture of Mr. Stewart—on yesterday. 

(The papers were examined by the Court). 

By Mr. Bonuso: 

Q. After making those comparisons with the writings you 
have in your hand, Mr. Gullickson, who, in your opinion, 
wrote those letters? A. Well, my opinion on that was based 
on other standards—that is, the Traffic Bureau standards, 
which I have not been shown as yet. 

Mr. Bonuso: Your Honor, this was stipulated to yester¬ 
day, also. 

The Court. Very well. 

By Mr. Bonuso: 

Q. I show you this (indicating) and ask you if that was 
the standard which you made your comparisons with, 

207 also? A. Yes; this is the Traffic Bureau card. 
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Q. Will you explain to the Judge and the jury 
how you arrived at that opinion? A. Well, I examined tlje 
standards; I compared them with the three questioned doc¬ 
uments—that is, the two letters and the envelopes. And 
after making a comparison of that writing, it was my opin¬ 
ion that the same writer wrote the questioned writing and 
the standards that I compared it with. 

Q. Who is that writer? A. Well, the name that is signed 
to the documents is J. Walter Stewart—that is, signed to 
the standards. 

Mr. Bonuso. I have no further questions. 

The Court. Cross-examination, Mr. Hayes. 

Cross-Examination 
By Mr. Hayes: 

Q. I have just one question, Mr. Grullickson: Is thei^e 
anything about the writings that indicates the age? 

The Court. I did not understand. 

By Mr. Hayes: 

Q. In other words, can you look at that and tell whether 
it was written two years ago or three years ago or anything 
of that character? A. Well, no, not in the pen and ink writ¬ 
ing. There is no way of determining whether it was writteh 
within that comparatively short time—that is within fropi 
one to, let us say, four or five years. If it was to determine 
whether it was written last year or ten years ago, then ja 
determination could be made, with the ordinary ink. But 
with this type of ink no determination can be made. 
208 Mr. Hayes. That is all I wish to ask. 

Mr. Bonuso. That is all. 

The Court. The witness may be excused. 
##••#••••* 

Mr. Bonuso. If your Honor please, I now offer them i^i 
evidence. 

The Court. They will be admitted. 
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Mr. Bonuso. Ladies and gentlemen of the jury, I will 
now read to you these paper writings that were just re¬ 
ceived in evidence. 

(Plaintiff’s Exhibits, previously marked in evidence, 
were thereupon received in evidence). 

Mr. Bonuso. I will pass the exhibits to the members of 
the jury, so that they may see them. 

This one (indicating) is a letterhead. On the uppermost 
part of it, it says, “J. Walter Stewart, Bondsman.” It 
reads as follows: 

“J. Walter Stewart, Bondsman. 

“Telephone Dupont 2262 

“Residence—509 T Street, Northwest. 

“Office—512 Fifth Street, Northwest, 
“Washington, D. C. 

‘ ‘ Mrs. Lillian Roberts: 

“To My Darling Baby, from Her Daddy who loves 
209 her with all soul. 

“From her loving Daddy.” 

This was found in Mrs. Roberts’ effects, with this picture 
enclosed herein— 

Mr. Hayes. Just a minute, please; there is no evidence 
about the picture’s being enclosed. Mr. Roberts said he 
found it in a chest in his apartment. 

The Court. Yes. 

Mr. Bonuso. I will also introduce it in evidence and will 
let the jury determine where it was found. 

The next is addressed to Mrs. Lillian Roberts. It is dated 
3/4/44: 

“My own Darling Baby.”— 

Mr. Hayes. If your Honor please, I take it that the jury 
is mindful that the name “Mrs. Lillian Roberts” is on the 
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envelope, and the letter does not begin with that addres^. 

The Court. Just read what it says on its face. 

Mr. Bonuso (reading): “Mrs. Lillian Roberts, City. 

“3/4/44 

“My Own Darling Baby: 

“Roy has just rung the bell, so I will try to write you h 
few lines. Baby, X am going to miss you so much when you 
cannot come to see me, but your Daddy is going to do evert 
little thing to keep your sweet self happy until you can 
come to me, and we both have learned to expect. 

“I am going to take Roy down 5th Street so that James 
won’t see him and have a chance to question him. 

“Now, darling, I will see you at 7:30 p.m. if notb|- 
210 ing happens. Now I haven’t time to write you a lon£ 
letter, but tomorrow if I don’t see my baby I will d|) 
so, providing my sweet angel writes. I am sure you won’lj;. 
I just simply can’t explain how much I love you. I am onljf 
writing to show you now, baby, I am just bubbling ove): 
with love until I can take my baby in my arms and crush 
her with. 

“Now, dear, I will have to stop. Hope to see you a fey 
minutes when I come from Momma. 

“Just worlds and worlds of love, all for my own precious 
baby sweetheart. Excuse mistakes; I am in a hurry. Roy 
is downstairs waiting. 

“More love from your, 

“Daddy.” 

The Court. There is no use in having the jury read thosp 
over again after you read them to the jury. I will not take 
up the time in having the jury read them again. You majr 
show the jury the photograph, if you wish. 

Mr. Bonuso. Yes, sir. 

(The photograph was shown to the jury). 

Mr. Bonuso. That is our case, your Honor. 

*••••••••!• 
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211 MOTION FOE. DIRECTED VERDICT, ON BE¬ 

HALF OF THE DEFENDANT. 

Mr. Hayes, if your Honor please, at tins time I make 
a motion lor a directed verdict. Let us, for the immediate 
moment, leave out tne question of the testimony which has 
just gone in. 1 call your Honor’s attention to the allega¬ 
tions of the complaint, and 1 respectfully urge upon your 
Honor that there is not one allegation which has been in 
any measure sustained. 

Leaving out the hrst formal part, he says there in the 
complaint that— 

“On divers occasions between July 20, 1943 to February 
2, 1943, did take undue interest in the personal affairs of 
the plaintiff’s wife.” 

I respectfully suggest that there is not a scintilla of evi¬ 
dence to support it. 

The next allegation is— 

“And sought her society and companionship, and enticed 
her from the society and companionship of the plaintiff.” 

I again urge your Honor that there is not one line of 
evidence to support that. The only testimony even in that 
neighborhood is the testimony of the young man who claims 
that during the months of March and April, 1943, he on 
various occasions saw Mrs. Roberts in Mr. Stewart’s office. 
Your Honor will know that the question whether Mrs. Rob¬ 
erts came to his office is not the crux of this situation and 
is not what they allege. They allege that he sought her so¬ 
ciety and companionship and enticed her from the society 
and companionship of the plaintiff and entertained 

212 her in his office. There is not a scintilla of evidence 
with respect to that. The young man claims that on 

the one or two occasions he saw her sitting in the office a 
short time after he left. 

I wish to call your Honor’s attention to the circumstance 
that this young man testified on direct examination and 
on cross-examination that the office he watched was between 
D and E Streets, on 5th Street. Mr. Stewart’s office is be- 
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tween E and F Streets. I call your Honor’s attention to 
that rather significant circumstance, because it is to me, 
and I hope it will be to your Honor, rather apparent that 
it is not sustained by the testimony. 

The complaint further says: 

“And entertained her in his office, automobile and else¬ 
where, and bestowed upon her valuable gifts of articles 
and money.” 

Your Honor knows there is no testimony with respect jo 
the bestowing of gifts of any kind or character. The only 
statement we had was when your Honor allowed Mr. Rob¬ 
erts to testify to an alleged conversation between his w r ije 
and himself, and your Honor said that that might be doiie 
and told to the jury solely with the idea of showing state 
of mind, and your Honor admonished the jury that it could 
in no sense be taken as supporting the factual proposition 
either with respect to any adultery or the giving of anjy 
gifts, and your Honor knows that with respect to the fib- 
coat, which was the only thing, apparently, attempted to tjc 
shown, we had the suggestion from Mr. Bonuso that Mr. 
Stewart, together with Mrs. Roberts, went into Saks. Mj\ 
Saks was on the stand; and even with Mr. Roberts in the 
courtroom and Mr. Stew-art here, Mr. Saks did ndt 
213 know r that Mrs. Roberts was the person w T ho bought 
the coat and he did not know whether Mr. Stewart 
w"as the man in the shop. 

So I respectfully say there is an entire failure in that 
respect. 

The complaint further says: 

“Did offer to give and gave to the said Lillian M. Rob¬ 
erts in consideration of she, transferring from the plaintifjf 
to the defendant her affections and society”— 

I respectfully submit there is no proof of that— 

“and did speak ill of, disparage, and criticise the plaintiff 
to the said Lillian M. Roberts.” 

Is there any proof so far as this case is concerned? Your 
Honor, there is not one word. 
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Further in the complaint— 

“That on March 8, 1944—” 

I want your Honor particularly to listen to this quota¬ 
tion from the pleadings— 

“That on March 8, 1944, March 10, 1944, April 13, 1944, 
April 19, 1944, and on various other days, in the office of 
the defendant, located at 512-Fifth Street, Northwest, in 
the City of Washington, District of Columbia, the defen¬ 
dant did debauch and carnally know plaintiff’s wife”. 

Their allegations with respect to an alleged adultery, if 
your Honor please, are indicated in the pleading as being 
allegations of adultery allegedly committed in the 500 block 
of 5th Street. Your Honor will know that the only testi¬ 
mony—the testimony of the young man—was that he 
214 saw him there on two occasions, I believe, when she— 
Mrs. Roberts—came out of Mr. Stewart’s office and 
got into an automobile, and together they went to some 
house in the 1500 block of First Street, where it was alleged 
they remained an hour and a half. I submit that even if 
it was alleged that they had gone into 512-Fifth Street, your 
Honor would know that there is no showing of adulterous 
relationship. It is alleged that they went into a house at 
five o’clock in the afternoon. There is no suggestion about 
what happened in the house. 

Then I call your Honor’s attention to the fact that the 
allegation is that the alleged adultery was committed in 
Mr. Stewart’s office. The complaint does say that it oc¬ 
curred in various other places in the city of Washington, 
D. C.; but there is no proof of that. The specific allega¬ 
tions pretend that these things happened on 5th Street. I 
call your Honor’s attention to the further fact that even 
if those things were true, according to this statement and 
according to that witness, Mr. Lipscombe, these things al¬ 
legedly took place in April, 1944. Mr. Roberts has testified 
that he came back into this jurisdiction after he was mus¬ 
tered out of the Navy. He said he went to Philadelphia in 
March, 1944, to a hospital there, and that thereafter he was 
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mustered out of the Navy; that for a week and a half in 
June and the early part of July, through until the eaifly 
part of July, for a period of six weeks he stayed at ljiis 
mother-in-law’s home, and that during that time he li^ed 
and cohabited with his wife as man and wife. 

If your Honor please, even if there were any alleged 
adultery, these things had been reported to him, and thus 
he condoned those actions, if any such actions can 
215 be spelled out from the evidence. 

The Court. Condonation would be a defense in a 
divorce suit, of course. Whether it would be in this case 
is a question. 

Mr. Hayes. But I respectfully urge that there is nothing 
in this suit upon which any testimony of adultery can jae 
based. It is not sufficient to say that two people go into a 
house at five o’clock in the afternoon and come out aftjer 
an hour or an hour and a half and that anyone can say that, 
from that, there is a showing of an adulterous relation pr 
criminal conduct—to say nothing of the contention of tljie 
pleadings that the adulterous conduct was had at 5th Street, 
on the date alleged where the persons went to First Street. 

The Court. There is no question in my mind that tbefe 
has been an opportunity for adultery . 

Mr. Hayes. If your Honor please, even under the old 
idea of the question of an opportunity for adultery, the idea 
was that you had to show the presence of some adulterous 
disposition. It was not simply a question of an opportun¬ 
ity. You have to show something to indicate that the peo¬ 
ple had an adulterous disposition. i 

The Court. How about the letters? 

Mr. Hayes. Your Honor, I call your attention to thepi, 
because in our jurisdiction I think the matter is more cjr 
less settled by a case which went to our Court of Appeal^. 
Your Honor will remember that in this case these letters 
were allegedly found in January, 1945, in the latter paij-t 
of the month. The allegations of the bill and the proqf 
with respect to it are that the separation took place oil 
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the 1st day of August, 1944. The gist of this action, if your 
Honor please—and it is set forth in our case of 

216 Dodge versus Rush, in 28 Appeals—is unlawful con¬ 
sortium. The general question of alienation of af¬ 
fections is not involved in the case of loss of consortium. 

We are told that this separation took place in August, 
1944. I respectfully submit that if that be true the finding 
of letters in January, 1945, cannot be urged as the reason 
for the loss of consortium in the case of these parties. 

In the case of Fleming versus Fiske—and, interestingly 
enough, in that case there was the same type of thing; there 
were letters from the party named—in 1924 Mr. Fiske, who 
was attending college in Ohio— 

The Court. Let me see it, please; I can get more from 
it in that way. 

Mr. Hayes. Yes, your Honor; I am sorry. 

I call your Honor’s attention particularly to the part of 
it w’hich refers to the fact that in that instance a divorce 
had been instituted, and then those things showed up; and 
the point was that the loss of consortium preceded it; and 
could not be made the basis of a cause of action. 

(The law books were examined by the Court). 

Mr. Hayes. On the basis of the Fiske case, if your Honor 
please, I respectfuly suggest and call attention to the fact 
that, among other things, there must be more than a mere 
scintilla of evidence, and the situation is that where the 
transfer of affections is alleged to have occurred after sep¬ 
aration, there is no alienation. And of course there is no 
suggestion of transfer of affection. 

Of course, the testimony shows that the expert said that 
in his opinion they were written by Mr. Stewart. Mr. 

217 Roberts allegedly came into possession of those 
things in his apartment. The significance of that, 

of course, would be a matter to be stressed during argu¬ 
ment, rather than at the time of this motion; but at any 
rate they were found in his apartment in January of 1945. 

The allegations of the complaint are, further,— 
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“That on numerous occasions and in various places dur¬ 
ing the years 1943 and 1944 the defendant did debauch and 
did carnally know the plaintiff’s wife; that by such apts 
the defendant wrongfully alienated and destroyed the Af¬ 
fections of the said wife theretofore existing for the plain¬ 
tiff and caused the plaintiff and his wife to become separated 
on August 1,1944, that by reason of the said wrongful apts 
of the defendant the plaintiff has been deprived of affec¬ 
tions and consortium of his said wife.” 

Those wrongful acts have to refer to things which Oc¬ 
curred prior to August 1, 1944— 

“His home has been destroyed, and he has suffered milch 
distress of body and mind, has been greatly humiliated ahd 
otherwise caused to suffer.” 

Your Honor will remember, as I have said, that accord¬ 
ing to his own statements, up until December, 1944, he con¬ 
sorted and cohabited with her, as man and wife. I address 
your Honor’s attention to that fact, in connection with ijiis 
allegation that he had broken up his home and caused tne 
loss of consortium prior to that period of time. 

The Court. Very well. 

218 ARGUMENT IN OPPOSITION TO DEFEND¬ 
ANT’S MOTION FOR DIRECTED VERDICT. 

Mr. Bonuso. If your Honor please, the Rush case, whiph 
has been cited by Mr. Hayes, has either been overruled pv 
explained away by a later decision of our Court of Appeals. 

The Court. What later decision? 

Mr. Bonuso. I do not have it with me. I did not knc|w 
I was going to be confronted with the other case. But I 
can get it in about three minutes. 

The Court. All right; I will give you the three minutes. 

Mr. Bonuso. I hope your Honor will not hold me to that 
limit exactly. 

(Thereupon Mr. Bonuso left the courtroom. He returned 
in a few minutes, bringing a lawbook). 
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The Court. Let me see it, please. 

(The Court examined the lawbook). 

It is a case of Richard versus Lorleberg. 

Mr. Hayes. Yes, your honor. 

(The cases were further examined by the Court). 

The Court. This is no answer to the preceding case. 

Mr. Bonuso. That case held that in the Rush case cer¬ 
tain declarations were not admissible. Finally in that case 
they held that they are admissible. 

The Court. Admissible merely for the purpose of show¬ 
ing the disposition of the wife, not as proof of facts or of 
anything that the wife said. 

Mr. Hayes. And even that case did call attention— 

The Court. If that is all the argument, I shall sus- 
219 tain the motion. 

Mr. Bonuso. Oh, no, your Honor; I have more 
argument than that. 

The Court. Very well. 

Mr. Bonuso. In the Fiske case, as I remember it, it in¬ 
volved a young lady who went off to school in Ohio, and 
then she w r rote back to this man—I do not remember the 
names of the plaintiff and the defendant—and said, “Will 
you please w’rite me some letters? I am lonesome here”, 
and she also asked for candies, and so on. 

He went to his wife and showed her the letters, and h * 
more or less agreed with her to send her the candies and 
letters and so on. Thereafter the husband and wife became 
separated—through no fault of the student. For want of 
the names. I will use the w’ord “student.’’ 

Then, later on, the wife, after a suit for divorce w*as filed, 
said that she, the student, w T as the cause of the alienation. 

But that is not the case here, if your Honor please. Here 
we have a man who w’as aw r av in the Navy, whose wife, 
from all indications, was in love with him. Thereafter she 
asked him for a divorce. He got suspicious. He got some- 
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one to watch his wife. He did not know whether she was 
committing adultery or not. Probably he proceeded on the 
assumption, as many say, that suspicion of adultery and 
seeing the adultery are two different things. 

They did not seperate on August 1, 1944, if your Ifonor 
please; they kept on seeing each other. 

The Court: You said that they did become separ- 

220 ated on August 1,1944; that is the complaint. 

Mr. Bonuso: Probably I should amend the com¬ 
plaint, and say that they stopped living together. But they 
were seeing each other even after that date, your Honor. 

Then you have a situation where he finally found the 
letters. Then, for the first time, his suspicions were aroused. 

If your Honor please, so far as the condonation is con¬ 
cerned, I respectfully submit that even if they were living 
together now, after the criminal conversation, or evbn if 
they now are living together as husband and wife, at) this 
time— 

The Court: Let me ask whether you are suing for aliena¬ 
tion of affections, or for criminal conversation? 

Mr. Bonuso: I will admit that my pleadings are based on 
a two-fold situation. 

The Court: A short time ago I had a case in which jkere 
were different counts in the declaration, some base)! on 
alienation of affections and some based on criminal conver¬ 
sation, which is a different charge. 

Mr. Bonuso: Yes, sir; I realize that. But, unfortunately, 
at this time I am stuck with this pleading. 

The Court: You are entitled to sue for alienation of af¬ 
fections. 

Mr. Bonuso: Yes, sir. I suppose that is the ground on 
which I will have to stand. 

The Court: So if there is no criminal conversation dount 
and if you cannot show alienation of affections, I do not see 
how you can prove your case. 

Mr. Bonuso: But the first time he found out who 

221 the person was and what it was all about was ^fter 
his wife made the confession. 
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The Court: There has been no proof in this case about 
that confession, so far as the defendant is concerned. 

Mr. Bonuso: No, certainly not. The confession is not 
proof, but the letters are a proof of something. They were 
not found until January, 1945, and it was then, for the first 
time, that the husband found that Stewart had some af¬ 
fection for Mrs. Roberts and that it was he, by his affections, 
and probably her affections for him, that had alienated the 
affections of the wife for the husband. 

The Court: I will let it go to the jury and will let them . 
determine. 

Mr. Hayes: All right, your Honor. I simply call your 
Honor’s attention to the fact that if he is relying on the 
alienation of affections he is, by his own pleading, alleging 
that the alienation of affections which resulted in the loss 
of consortium \vas in August, 1944. 

The Rush case specifically says that the loss of consortium 
is the result of action to the injury of the plaintiff, and the 
alienation of affections does not relate to that. 

The Court: Well, I will let it go to the jury. 

Mr. Hayes: And, of course, I want to be able to show 
that they cohabited in January. 

The Court: You can show that in your case. 

Recall the jury. 

:**#*#**•** 

222 TESTIMONY ON BEHALF OF THE 

DEFENDANT 

Mr. Hayes: Call Mrs. Higgins. 

Mrs. Bessie Higgins was called as a witness for and on 
behalf of the defendant and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

Mr. Hayes: If your Honor please, I think it appropriate 
that I should call your Honor’s attention to the fact, and 
also the jury’s attention to the fact, that Mrs. Higgins is 
here under subpoena by the plaintiff, but the plaintiff has 
not seen fit to call her. 

The Court: Very well. 
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By Mr. Hayes: 

Q. Mrs. Higgins, please give your full name. A. Bessie 
Higgins. 

Q. You are the mother of Mrs. Roberts; is that correct? 

A. I am. 

Q. Of course you know Mr. Roberts, the plaintiff in this 
case; do you? A. Yes. 

Q. Was there a time when you had any conversation yith 
Mr. Roberts about someone whom he complained yas 
223 interfering with his marital life? A. I think ab^ut 
five years ago. 

Q. Who was that person? A. Mr. Arthur Willmer. 

Q. What happened with respect to that situation, Mrs. 
Higgins? A. Well, I was working out in Chevy Chase at 
that time. And when I came home one afternoon—we hail a 
roomer by the name of Mrs. Brooks. She told me— 

Q. You must not give the conversation. A. Well, She 
said Mr. Roberts and Mrs. Roberts were upstairs. Afte|r a 
while my daughter came down. And Mr. Roberts was using 
the telephone. 

In the meantime, when she came down, she went out the 
back door. But I didn’t see her when she went out. So Mr. 
Roberts came down and asked me where did she go. I t<pld 
him I didn’t know—which I did not; I didn’t know there 
was anything wrong at that time, at all. 

So she must have went away at the time—which she did. 

Q. Did he indicate to you anything about any quarrel, or 
anything of that sort? A. Well, he went away that night, 
and came back at five o’clock the next morning. And he 
said Mrs. Roberts had not come, and she was away with 
Mr. Willmer. I didn’t know Mr. Willmer at that time, tjut 
my son did. 

So later on we went to hunt for Mr. Willmer—with mv 

I 

son-in-law, Mr. Roberts. We did find Mr. Willmer. But 
my son did not know who he was, and I did not know. And 
my son said to Mr. Willmer and his wife to please 
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224 tell my daughter to come home if they knew w r here 
she was. 

And later on she came home. 

Q. Did Mr. Roberts say Mr. Willmer was the one who 
caused the difficulty? A. Yes—he never said who it was, 
but that was on that occasion. 

Q. And you and your son and Mr. Roberts went to the 
Willmer’s to look for her? A. Yes. 

Q. Did Mrs. Roberts leave the city at that time? A. Well, 
I was worried about her. And she called me on a Sunday, 
and she went to New York. 

Q. To New York? A. Yes. 

Q. How long was she away ? A. She was away about a 
week. 

Q. All right. Do you have knowledge of when the suit 
was brought against Mr. Stewart? A. Well, I think it was 
in January or February, sometime; but I know 1936— 

The Court. That is all. 

By Mr. Hayes: 

Q. Prior to the time when the suit was brought, did you 
have a conversation with Mr. Roberts ? A. I did. 

Q. About how long prior to the time the suit was filed 
did that happen? A. This suit was brought about a couple 
of days after I spoke to Mr. Roberts. 

Q. Tell us what conversation you had with Mr. 

225 Roberts. A. Well, my daughter was missing. I 
didn’t know where she was. And since she had been 

at my home, I was worried about her. 

The Court. Just tell the conversation you had. 

By Mr. Hayes: 

Q. Just state the conversation that Mr. Roberts had with 
you, or that you had with Mr. Roberts. A. I asked him did 
he know where she was. 

Q. Was it a face-to-face conversation, or how was it? A. 
No; it was over the telephone. 
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Q. What was the conversation? A. He said she \jras 
there at the apartment. 

Q. Did he indicate how long she had been there? A. I 
missed her on Wednesday, and he said she had been there 
ever since she left. 

Q. And that was about two days prior to the time when 
the suit was filed; was it? A. About three, I think. 

Mr. Hayes. You may inquire. 

Mr. Bonuso. I have no questions. 

• • • * *' • * • • • 

Thomas A. Higgins was called as a witness for and bn 
behalf of the defendant and, having been first duly swoJ-n, 
was examined and testified as follows: i 

j 

226 Direct examination 
By Mr. Hayes: 

Q. Please state your full name. A. Thomas A. Higgins. 

Q. Mrs. Roberts is your sister; is she? A. That is rigljit. 

Q. Did there come a time, Mr. Higgins, when you aijid 
your mother and Mr. Roberts went looking for any indi¬ 
vidual? A. Well, Roberts came to me at one time. 

Q. Tell us what happened. A. Roberts came to me at 
one time concerning a party named Arthur Willmer, arjd 
told me that he was running around with my sister and tye 
was breaking up his home.. And I went to Arthur Willmer 
and talked to Arthur Willmer. 

The Court: Do not tell what you said to him. 

By Mr. Hayes: j 

Q. W T ho went along at the time you went? A. My mothelr 
was along. 

Q. Was Roberts along? A. I can’t remember. I kno^v 
my mother was along. 

Q. Roberts was the one who came to you and spoke tp 
you about coming? A. That is right. 

Q. And you had some conversation with Willmer about 
it; did you? A. That is right. 
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Q. Have you had any conversation with Mr. Roberts 
about anyone else, so far as your sister was concerned and 
his claiming that there was any interference with 

227 his marital life? A. Nothing other than Willmer. 

Q. Nothing other than Willmer? A. That is right. 
Q. What about a man named George Williams? 

Mr. Bonuso: I object, if your Honor please. 

The Court: Well, he can refresh his memory. 

The Witness: I know I have seen Lillian with this boy 
Williams. I do know that. 

By Mr. Hayes: 

Q. Do you have any knowledge of Roy Ottley, since the 
time when this suit has been filed? A. No, I don’t. 

Q. You do not? A. No. 

Mr. Hayes: You may inquire. 

Cross-examination 

By Mr. Bonuso: 

Q. What year was it that you were looking for Mr. Will¬ 
mer? A. About four or five years ago. 

Q. What is your first name, please ? A. Thomas Higgins. 
Q. Have you seen her with Arthur Willmer since that 
time? A. Yes. 

Q. When was the last time you saw them together? 
A. About a year ago. 

Q. Where? He was at my birthday party. 

228 Q. He w r as at your birthday party? A. That is 
right. 

Q. Who else was there? A. Tom. 

Q. Tom—meaning whom ? A. Robertson. He was there. 
Q. Is it Robertson or Roberts? A. I don’t know which 
it is, because they are— 

The Court: Is that all? 

Mr. Hayes: You started to say because, something. 
The Witness: It never had interested me that much. 
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By Mr. Bonuso: 

Q. Where do you work, Mr. Higgins? A. 1105 V Street, 
Northwest. 

Q. Where? A. 1105 V Street, Northwest. 

Q. What is your occupation? A. Cashier. 

* • * • * • • * * o 

(The witness left the stand.) 

# • • * • • * * * I 

229 Thereupon James Walter Stewart, the defendant* 
was called as a witness by and in his own behalf and^ 

having been first duly sworn, was examined and testified 
as follows: 

Direct examination 

By Mr. Hayes: 

Q. Please state your full name, Mr. Stewart. A. James; 
Walter Stewart. 

Q. You are a bondsman here in this jurisdiction, are youl 
A. Yes, sir. 

Q. How old are you, Mr. Stewart? A. 67. 

Q. Are you married? A. Yes, sir. 

Q. How long have you been married? A. Since 1921. 

Q. You are living with your wife? A. Yes, sir. 

Q. Did there come a time when you came to know Mrs.! 
Roberts? A. There did. 

Q. Approximately when was that, Mr. Stewart? A. I 
don’t know whether it was 1942 or 1943. 

Q. What was the condition under which you came to 
know her? A. Well, her brother Tommy— 

Q. Tommy is the young man who has just left the 

230 witness stand? A. Yes, sir. He had got 30 days for 
driving an automobile without having a permit, and 

they wanted to get it changed to a fine. I don’t know whether 
she or he came to me to see and try to get a certain party 
who might have influence to get a fine for Tom. 
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So I went. But I told her when I left that there would 
not be any chance of that. But the Judge seemed to he 
determined that he would give him 30 days, and he would 
not take any fine. 

The Court: Can the jury all hear the witness? 

Several Jurors: No, sir. 

By Mr. Hayes: 

Q. Speak more clearly, Mr. Stewart. A. All right. 

Q. After that time—that was your first occasion of 
knowing Mrs. Roberts; was it? A. Yes—I mean per¬ 
sonally to me. 

Q. After that time w*hen did you next see her ? A. I saw 
Mrs. Roberts in February, 1944. 

Q. In February, 1944? A. Yes, sir. 

Q. What was the occasion of your seeing her at that 
time? A. She had a telegram or a letter, or evidently 
something like that—I don’t remember—that her husband 
was sick and confined in hospital at Chelsea, Massachusetts. 
She wanted to borrow* some money. I asked her why she 
didn’t get it from her brother. She said her brother didn’t 
have it. 

So, knowing Tommy very well, I called him. But he 
didn’t have it. So I let her have the money. 

231 Q. How much money did you let her have? A. $100. 

Q. Did she make any promise about it? A. Well, 
she had some bankbooks for bonds or something, w*here 
she said I could get the money. I told her I could not use 
them. But she said when she got to Chelsea and saw her 
husband she w*ould send the money back. 

Q. Did she ever send the money back? A. No, sir. 

Q. When next did you see her? A. I think about a 
month or so afterwards, when she returned from Chelsea. 

Q. That would be approximately in March, 1944; would 
it? A. Well, maybe, or maybe a little longer. It was at 
least a month. 

Q. What was the occasion of her coming to your office 
at that time? A. She came and explained to me that she 


109 


sent me a Valentine and her husband got it and got sore 
and would not give her the money. 

Q. She explained that was the reason why she had Jiot 
sent you the money? A. Yes. But she said she would 
arrange to get the money and pay me. 

Q. When was the next time you saw her? A. I dop’t 
know—sometimes—a good time after that. She came to 
me again and told me she had not been able to get tfhe 
money. 

Q. Mr. Stewart, did you at any time have ^ny 

232 sexual relations with Mrs. Roberts? A. I did not. 

Q. Did you at any time take her to any restaurants 
or any private homes? A. Never. 

Q. The specific suggestion has been had of your taking 
her to the 1500 block of First Street. Did you ever t^ke 
Mrs. Roberts there? A. I never did. 

Q. Did you do anything to in any way alienate Mrs. Rob¬ 
erts’ affections from her husband? A. I did not. 

Q. When, if at all, did you see Mr. Roberts? Did you 
see him at any time? A. I saw Mr. Roberts two days prior 
to the filing of this suit. 

Q. What happened on that occasion? A. He came to 
my office, and he said that I had broken up his home, or 
something like that, and he wanted a settlement. 

Q. He said he wanted a settlement? A. Yes, sir. 

Q. Did he say anything else? A. He said his wife was 
in there, then. 

Q. What did you say? A. I invited him to come see]if 
she was there. 

Q. Did he come in and see? A. No, he did not. I knew 
•what he was interested in. He wanted money. 

Q. Did he show you anything then? A. Yes; fie 

233 had a telephone number written on a piece of pap^r. 

I said, “What is that?” He said, “That is a nuijn- 

ber. And I will give you till 12 o’clock tomorrow to majte 
a settlement with me.” 

Q. You did not attempt to contact him; did you? A. No; 
I did not. 1 
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Q. Within two days after that the suit was filed? A. I 
got a notice. 

Q. Do you mean you got a notice of the filing of the suit? 
A. That is right. 

Q. Have you seen either Mr. or Mrs. Roberts since that 
time? A. Yes; I saw Mrs. Roberts once. 

Q. What happened on that occasion? A. She called me 
up and said she wanted to talk to me. I said, “Don’t talk 
to me.” 

She said, “I have to.” 

I said, “Where are you?” 

She said, “She said at Koss’s drug store, 7th and Florida 
Avenue.” 

I said, “I can’t see you. Aren’t you satisfied? Haven’t 
you caused enough trouble?” 

She said, “Well I just have to see you.” 

Well, I had to go across the street to see about a case, 
and I intended to come back and lock up the place and 
leave. But evidently when she called me she must have 
been about a block away, because when I got back she was 
in the office. 

Q. What happened at that time? A. I started 
234 begging her to get out, because I thought it was a 
trap in some way and I didn’t want any further 
trouble. 

She said she was sick, and she asked me to give her a 
glass of water. 1 gave her a glass of water, and she took 
two white pills in the water. 

Then she said, “Well, there won’t be anybody bother¬ 
ing me any more. That is poison.” 

So I grabbed the ’phone to call witnesses and call you • 
and a doctor. And of course she grabbed and fought then. 
She fought so with the ’phone that I could not make the 
call. I think you answered, but she knocked it out of my 
hands. 

So I went in the back to Mr. Panned. 
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Q. Where is his office ? A. It is right in the back of 
mine; it is in the back end of the building, in a room there. 
And I asked him to call you. 

And I ran across the street to call my mother. 

When I came back she was standing up drinking water. 

I expected to see her lying down, stretched out on the 
floor, because I thought it was poison. 

At that time I attempted to call again, but she just began 
to fight. She got me by the coat and broke the buttons on 
my vest and pulled the necktie around by neck, and I had 
to pry her hand to get it loose, until I think her hand was 
seriously hurt. 

Q. Did she strike you at any time on that occasion? 
A. Oh, yes; she struck me. And I tried to keep her from 
biting. 

Q. Did you strike her? A. No. The only thing was to 
hurt her hand in the scramble to get loose. That 
235 was when I was trying to get her to let me loose. 

. Q. All this happened since the time of the filing 
of the suit? A. Yes, since the time of the suit. 

Q. Did someone call me for you, in your presence? 
A. Yes. I called you when things got quiet enough. And 
you said Pannell had called you and you had instructed 
him to tell me what to do. And that was what? A. Stay ; 
there with her until I could get more witneses, or something 
like that. 

Q. W 7 as any call made to your wife, to your knowledge, 
at that time? A. Yes; she went home that night and she ! 
called my wife. 

Mr. Bonuso: Your Honor, I think that is objectionable; 
but it can go in if they want it. 

The Court: Do not state what the wife said. 

Mr. Hayes: I have not asked about the conversation, 
your Honor; I thought that might be objectionable. I 
asked whether there was a call made to his wife. I think 
that factual situation is admissible. 
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The Court: That is all you can show. You must not 
ask what was said. 

Mr. Hayes: No; I did not attempt to do that. 

* # • * * • #•## 

Mr. Hayes: You may inquire. 

236 Mr. Bonuso: I have no questions. 

(The witness left the stand.) 

Mr. Hayes: If your Honor please, may I ask a question 
which probably I should have asked before, as a matter 
of fact? 

The Court: Let him resume the witness stand. 

• • • • • • • # • * 

James Walter Stewart, the defendant, resumed the stand. 

# •••#• • • • • 

Further direct examination 
By Mr. Hayes: 

Q. Mr. Stewart, I show you this photograph (indicat¬ 
ing). Is that your picture? A. Yes—when I was 27 years 
old. 

Q. And you are now 67? A. Yes. 

Q. Did you— 

The Court: How old did he say he was? 

Mr. Hayes: 27, and now he is 67. 

By Mr. Hayes: 

Q. Did you ever give this picture to Mrs. Roberts? 
A. No. 

»##*«••••• 

237 By Mr. Hayes: 

Q. You said you did not give this photograph to Mrs. 
Roberts? A. I did not. 

Q. Did you know or did you have any experience with 
respect to how this photograph got out of your posses¬ 
sion? A. I had it in my desk drawer. So all you had to 
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do was to pull out the middle drawer. And my drawers 
were rifled two or three times. And when I came to look 
for this picture I did not find it, and I did not find some 
pictures of criminals who had jumped bond. They were 
gone, and this picture w T as gone, too. 

Q. I show you this letter (indicating). Is that yours? 
A. It looks like it—my writing. 

Q. It looks like your writing? A. That is my station¬ 
ery. 

Q. That is your stationery ? A. Yes. 

Q. Did you write that communication? A. (Examining 
the letter). I don’t remember writing any such thing 
that. 

The Court- I did not hear the witness. 

The Witness: I don’t remember writing any such thing 
as that. 

By Mr. Hayes: 

Q. I ask you about this (indicating a letter). 

238 A. It looks like my writing, but I certainly did nbt 
try— 

• • * • * • * * • * 

A. It looks like my writing, but I don’t remember writ¬ 
ing that to anybody. 

Q. It appears to be your writing? A. Yes, sir. 

Mr. Hayes: All right; you may inquire. 

Mr. Bonuso: I have no questions. 

The Court: That is all; step down. 

(The witness left the stand.) 

Mr. Hayes: We rest, if your Honor please. 

The Court: Have you any rebuttal? 

Mr. Bonuso: None wdiatever, your Honor. 

The Court: Have you gentlemen prepared any in- 

239 structions which you wish to give to me? 

Mr. Bonuso: No, your Honor, I have not. 
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Mr. Hayes: Your Honor, I should like to speak about 
my instructions, and I should like to make another sugges¬ 
tion to your Honor. 

The Court: Let me see them, please. 

(The instructions were examined by the Court.) 

Mr. Hayes: I also have another motion which I should 
like to make to your Honor. 

.. 

The Court: I am still of the opinion that the case should 
go to the jury, Mr. Hayes. 

Mr. Hayes: May I be heard, then, your Honor? 

The Court: Very well. 

Motion of behalf of the defendant for directed ver¬ 
dict—Resumed 

Mr. Hayes: If your Honor please, with respect to the 
question of the alleged criminal conversation, I respec- 
fully suggest that in connection with the manner in which 
this pleading is drawn, as your Honor has indicated, there 
has been no suggestion or count indicating the ques- 
240 tion, on the one hand, of the alleged criminal con¬ 
versation. Apparently he has elected on the one 
count, with the conversation. I am mindful of the provision 
that you may bring them in the alternative, and it expressly 
says they may be in one count. 

I know that was what your Honor was about to call to 
mv attention. 

The Court: As I understand, a judgment may be based 
on allegations of the complaint, supported by the evidence, 
even though the theory of the pleader is wrong. 

Mr. Hayes: That is correct, sir. But that is just the 
point I am making. I respectfully suggest that even if your 
Honor were to say, “Well, here is an opportunity for an 
adulterous relationship,” there is no showing in this case 
of the other element, even under the old common law rule. 

The Court: I will leave it to the jury to determine 
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whether or not adultery was committed. But I will not 
charge the jury on what would lead, in a divorce case, for 
instance, to a finding of adultery. 

In other words, the ultimate fact, so far as any suij for 
criminal conversation is concerned, is the act of adultery. 

Mr. Hayes: Yes. I respectfully urge, in order thai my 
position may at least be before your Honor, that id my 
position in this case—the allegations having been difawn 
as they are here—that it is claimed that the alleged Adul¬ 
terous relationships took place at 5th Street, Northwest, 
and the testimony tends to show, according to the allega¬ 
tions, that the only time that these people even purport¬ 
edly were seen together at any time, during which any 
alleged adulterous relationships could have happened, was 
at 1500 First Street, or in the 1500 block of First 
241 Street, and there there was only a statement of going 
in and seeing someone for an hour. 

The Court: I will charge the jury that so far as adultery 
is concerned, they can consider only the dates fixed in the 
complaint. Of course, they can consider everything else 
and the assertions between the parties in determining took 
place on those particular dates. 

Mr. Hayes: Yes; that is the point I make. I think there 
is a definite impossibility with respect to the proof, as 
compared with the pleadings. The complaint alleges that 
on March 8, 1944, March 10, 1944, April 13, 1944, April 19, 
1944, and on various other days “in the office of the} de¬ 
fendant.” In other words the complaint fixes both the 
dates and the place. The only showing with respect td the 
dates of March 8, 1944, March 10, 1944, April 13, 1944, and 
April 19, 1944, is that the young man allegedly saw on one 
occasion that she went up the steps and he came around 
the corner in an automobile, and they went off in the car 
together. It is inconceivable that any alleged adultery 
could have been committed in those premises on the basis 
of the evidence which is before us. 

The Court: You can argue that to the jury, Mr. Hpyes. 

Mr. Hayes: In respect to the question whether the com- 


116 


munications are confidential, I call your Honor’s attention 
to the Code. After section 306, it says that the person may 
be competent but not recoverable in a civil action; and in 
section 307 it provides that they shall not be competent 
to testify with respect to confidential communications. 

I respectfully suggest to your Honor that the corn- 
242 munications as offered in evidence in this case, and 
as allowed by your Honor for the purpose of simply 
showing the relationship between these people, were solely 
confidential in their character, and by so much they fall 
athwart of the rule which does not make it a matter of 
election, but it makes them incompetent to be offered in 
evidence. 

The Court: Do you raise objection on that ground? 

Mr. Hayes. No, sir. At the time when they were offered 
I calle dyour Honor’s attention to the fact that the only 
application was to show the relationship. 

The Court. I will allow it to go to the jury. 

Mr. Hayes. I only wish to say that confidential com¬ 
munications cannot be used to show relationship of that 
character. 

The Court. You can argue it. But inasmuch as you raised 
no objection at the time, I should let it go to the jury, T 
think. 

Do you have anything else? 

Mr. Hayes. Will your Honor examine the instructions? 

The Court. Yes. 

Your No. 1 is addressed to the conduct; is it? You say, 
“misconduct , \ 

Mr. Hayes. I was attempting to follow the phraseology 
of one of the cases. I think the question of misconduct is 
perhaps too narrow a word to use. I was in a dilemma, from 
the way the pleading was drawn. 

The Court. I will instruct the jury that it may be consid¬ 
ered in two lights: The pleading may be considered as a 
suit for alienation of affections, aggravated by adultery, or 



I 


117 j 

they may consider it, not as a suit for alienation of 

243 affections, but merely a suit for criminal conversa¬ 
tion. 

As a suit for alienation of affections, of course the bur¬ 
den is on the plaintiff to prove, in the first place, that the 
affections of the wife were alienated by someone other than 
the plaintiff; and if they were alienated by someone other 
than the plaintiff, then on the question of adultery the bur¬ 
den is on the plaintiff to show adultery at the particular 
times alleged; and I shall read those particular times; pnd 
if the plaintiff does not maintain that burden of proof, tjhen 
there can be no recovery on the ground of criminal Con¬ 
versation. 

Mr. Hayes. So your Honor is indicating that you Will 
deny the prayer in the manner in which it is drawn, but 
will charge in the manner you have indicated? 

The Court. Yes. As it is now-, it is entirely too indefinite. 
I w-ill make it “Denied.” You take an exception; do yoju? 
Mr. Hayes. Yes, your Honor. 

The Court. I believe No. 2 is the law. 

Mr. Hayes. Will your Honor grant it? 

The Court. Yes. 

No. 3 is the law. 

No. 4 is a repetition of what I shall say in other respects. 
I shall deny that, except as charged. 

Mr. Hayes. You deny it, except as charged? 

The Court. Yes. 

No. 5 is the law, but I stated I would charge a little mj>re 
fully than that. 

Mr. Hayes. I beg your Honor’s pardon? 

The Court. In other words, I did not say tha^; I 

244 would charge that the burden of proof is on the plain¬ 
tiff to show that the wife’s affections were alienatpd, 

that they were alienated by some one other than the hus¬ 
band himself, and that if they were alienated by somedne 
other than the husband himself, it must be the defendant 
who did it. I think that covers No. 5. 
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Mr. Hayes. Your Honor is indicating that you are deny¬ 
ing it except as charged—or is your Honor granting it? Be¬ 
cause I think it is the law. 

The Court. Well, you may read it if you want to, but I 
think my statement will be stronger. 

Mr. Hayes. Yes, sir. I have had the experience of finding 
your Honor’s instruction much better. 

The Court. No. 6 is the law, so far as the question of a 
suit for criminal conversation is concerned. 

I do not think No. 7 is the law. 

Mr. Bonuso. I do not think so either. 

The Court. This man was not acting for compensation, 
according to his testimony. 

Mr. Hayes. Your Honor will notice how I put it. If 
your Honor had not made the point about his being paid, 
I would say I took it from your Honor’s charge in another 
case. In that instance there was a question of private de¬ 
tectives. 

The Court. In that case that was a question of profes¬ 
sional private detectives. 

Mr. Hayes. And your Honor will notice that I was at¬ 
tempting to bring this into that category. 

The Court. I will deny it. 

I will include your No. 8 in my usual charge on burden of 
proof. 

245 Mr. Hayes. All right, sir. 

The Court. Mr. Bonuso, how much time do you 

want? 

Mr. Bonuso. I imagine half an hour will be enough. 

The Court. Will half an hour be sufficient for you, Mr. 
Hayes ? 

Mr. Hayes. I think that is ample. Is it proper that I 
should ask your Honor whether you will also indicate to 
them that there is no presumption to be drawn against the 
defendant by reason of Mrs. Roberts failure to testify? 

Mr. Bonuso. Oh, no; I w^ould not agree to that. 

The Court. A little while ago I tried a criminal case—no; 
it was another case, which took about two weeks—in which 






119 


I had to charge the jury that the failure of the defendant 
to testify could not be considered as in a criminal case. The 
Government brought a civil suit against those defendants, 
involving the same transactions, and the Supreme Cpurt 
laid great stress upon the fact that the defendant did not 
testify. | 

Very well, gentlemen; I will take it up after the recess. 

(Thereupon, at 11:20 o’clock a. in., a recess was taken 
until 11:30 a. in., at which time the proceedings were re¬ 
sumed as follows): 

j 

The Court. Have the jury return, please. 

(Thereupon, the jury returned to the courtroom and tiook 
seats in the jury box). 

• •••*■••••• 

265 CHARGE TO THE JURY 

The Court (Bailey, J.) Members of the jury, This par¬ 
ticular action is one of which we do not have many in¬ 
stances in this particular jurisdiction, although I had bne 
before me a short time ago. 

The gravamen of this action is that the plaintiff, Thoipas 
J. Roberts, claims that the defendant, J. Walter Stewart, 
has alienated from him the affections of his wife—that! is, 
the wife of Roberts—and that by means of that he jias 
suffered certain damage which I will explain to you. 

There are two forms of actions which are very similar* in 
this nature. One is called an action for the alienation' of 
affections, in which the husband charges that the defendant 
has enticed away from him the affections of his wife, and 
as an aggravation of the damage he may charge also that 
the defendant committed adultery with his wife; but the 
essence of that action is the alienation of affections. 

The other form of action—the action which is called an 
action for criminal conversation—is one in which the hus¬ 
band charges that the defendant has committed adultery 
with his wife, from which damage results to him by 

266 way of humiliation and as an incident of that, the 
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alienation of his wife’s affections; but the alienation 
of affections is not the gravamen of the action for criminal 
conversation. 

So far as alienation of affections is concerned, the plain¬ 
tiff must show first that his wife’s affections have been 
alienated. A woman’s affections may be alienated from her 
husband by, of course, various reasons. They may be due 
to the conduct of the husband. They may be due to the 
passage of time, by which she gets tired of her husband, 
perhaps without any wrongdoing on his part, or it may be 
due to the act of someone else who has sought to deprive 
the husband of his wife’s affections. That is this particular 
case. 

So, in the first place, so far as that person is concerned, 
it is necessary for the plaintiff to show by the greater 
weight of the evidence, first that the wife’s affections have 
been alienated; second, that that alienation has been due 
to some other person; and third, that that person who ali¬ 
enated his wife’s affections is the defendant in this case. 

On the first question, as to whether the wife’s affections 
have been alienated or whether they have changed, testi¬ 
mony was admitted before you as to certain statements of 
the wife, merely as proof of her state of mind, as showing 
that her affections were no longer what they had been be¬ 
fore. Among those statements was the testimony of the 
husband that she had confessed her adultery with the de¬ 
fendant. 

Now, the wife is not a party to this suit. She is not even 
a witness, because she preferred not to testify, either for 
or against her husband. So far as you are concerned, that 
testimony identifying the defendant as the person 
267 who alienated her affections, is merely hearsay evi¬ 
dence. Of course, it is difficult for you to bear in mind 
that her confession is not proof—that is, if you believe that 
she did confess—that that is not proof of any adultery by 
the defendant with her, but is merely proof of the fact that 
her affections for her husband had changed. 
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If you find that the husband has maintained the burden 
of proof that the wife’s affections have been alienated, and 
have been alienated by some individual, then it is necessary 
for the plaintiff to prove by the greater weight of the evi¬ 
dence that the defendant himself alienated her affections, 
that for the purpose of injuring the husband he alienated 
the affections of the plaintiff’s wife. If the plaintiff has 
failed to maintain any of these elements by the greater 
weight of the evidence, then so far as the question of aliena¬ 
tion of affections is concerned, your verdict would be for 
the defendant; and if the affections of the wife were ali¬ 
enated by the defendant, and later the husband condones 
that alienation, then that would be a complete defense. 

On the question of criminal conversation, which is a 
somewhat different case, in order for the plaintiff to main¬ 
tain an action for criminal conversation, based upon his 
complaint in this case, it is necessary for him to sho'wj by 
the preponderance of the evidence that his wife did cpm- 
mit adultery with this defendant on certain particular ddtes, 
and in his office—that is, the office of the defendant at 512 
5th Street, Northwest, in the City of Washington, or on one 
or more of those dates. In determining the question of 
adultery, you can take into consideration all the tes- 
268 timony as to any association between defendants and 
their conduct before and after these particular daies; 
but it is necessary, for the plaintiff to maintain this action 
so far as criminal conversation is concerned, that the adult¬ 
ery was committed in this office on one or more of these 
particular dates. 

Going back to the question of alienation of affections, the 
plaintiff must establish, before he can recover, by the pre¬ 
ponderance of the evidence, that the defendant was the 
active or the aggressive party; and if for any reason you 
should find that the plaintiff’s wife acted of her own ft*ee 
will, without pursuit by the defendant, but was the pursuer, 
rather than the pursued, then the plaintiff cannot recovejr. 





122 


In this case the burden of proof is upon the plaintiff to 
prove either that the defendant himself alienated his wife’s 
affections or committed adultery with his wife. 

You are the judges of the facts in this case. Any expres¬ 
sion of opinion of mine as to the facts is in no w r ay binding 
upon you. You are the exclusive judges of the credibility 
of the various witnesses, that is, the weight that you should 
give to the testimony of each witness, consider the bearing 
of that witness on the witness stand, his manner of testify¬ 
ing, his character, so far as appears from his testimony or 
from any other testimony in this case, his interest in this 
case, either his or hers—the witness may be a man or a 
woman—whether as a party to the suit or by reason of 
friendship or relationship or any other factor which in 
your minds would tend to give a bias to the testimony of 
that witness. 

If you find that any witness has wilfully testified falsely 
as to any fact as to which that witness could not 
269 reasonably be mistaken, you may disregard the tes¬ 
timony of that witness in whole or in part. 

If you find that the plaintiff has maintained the burden 
of proof in this case, then you should return a verdict for 
the plaintiff, and you should fix such amount as in your 
minds will fairly and reasonably compensate him for the 
loss of the society of his wife, of her assistance and affec¬ 
tion and companionship, for such wifely services as a wife 
usually renders her husband, and for any amount of suffer¬ 
ing and humiliation which he has suffered by reason of the 
conduct of his wife and the defendant; that is to say, you 
may consider, if you find that adultery was committed, that 
fact; if you find that adultery was committed, you may take 
that into consideration, and also the humiliation which nat¬ 
urally would result from that. Taking all that into con¬ 
sideration, you should fix upon such sum of money as will 
fairly and reasonably compensate the plaintiff. 

If the plaintiff has not maintained the burden of proof, 
or if the testimony in your minds is such that you are 
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equally balanced in your minds as to whether or not the 
evidence weighs on one side of the scale or on the other, 
then your verdict should be for the defendant. 

If counsel have any further instructions or exceptions, I 
shall be glad to consider them at the bench. 

Mr. Hayes. I am content, your Honor. 

Mr. Bonuso. So am I, your Honor. 

The Court. I will ask the jurors to go out and consider 
their verdict. If you have not reached a verdict within a 
reasonable time, I will call you back and let you go out for 
lunch. 

• •••••••** 

271 The Court. Have you arrived at a verdict in this 
case? 

The Foreman. No, your Honor. 

The Court. Do you think you could get together? 

The Foreman. I do not believe so. 

The Court. Well, I am going to ask you to consider it 
further and talk it over among yourselves and listen to the 
arguments of each one of you. Some of you may remember 
particular portions of the testimony which others 

272 may have overlooked. So see if you can conscienti¬ 
ously agree upon a verdict. I do not mean that any 

one of you should surrender his conscientious views, but 
there is nothing better than discussion as a means of find¬ 
ing out what the real questions in the case are. I am goinlg 
to ask you to go back and talk it over further and see if yon 
can conscientiously get together. If you cannot, of course 
you cannot return a conscientious verdict. 

I will ask you to go back and think it over and talk it ov^r 
a while longer. 

(Thereupon, at 3:22 o’clock p. m., the jury retired from 
the courtroom, to further consider of their verdict.) 

(At 4:10 o’clock p. m., the jury returned to the court¬ 
room, and the following occurred): 

The Court. Have you jurors been able to get together ip 
this case? 
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The Foreman. No, your Honor, we have not. 

The Court. Do you think if I give you a little more time 
there would be any possibility of it? 

The Foreman. I really do not believe so. 

The Court. I am always sorry to have a case terminate 
in this way. But if you are hopelessly at odds, I see nothing 
else to do but to declare a mistrial and discharge the jury. 

The Clerk will tell you what to do. 

The Deputy Clerk. You are to report to the jury room 
tomorrow morning at 9:45. 

The Court. You are discharged from the consideration 
of this case. 

(Thereupon, at 4:12 o’clock p. m., the jury was dis¬ 
charged.) 
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THOMAS J. ROBERTS, Appellee 


BRIEF FOR APPELLEE 


Motion to Dismiss Appeal 


Comes now the appellee, Thomas J. Roberts, through 
attorneys Joseph M. Bonuso and Henry I. Quinn, and 
this Honorable Court to dismiss the appeal in the abo^ 
titled cause and for reason therefor states that this 
does not have jurisdiction to entertain an appeal ii 
matter. 

Summary of Argument 


his 
oves 
e en- 
Court 
this 


1 . 


The Court’s jurisdiction is limited to review final|deci¬ 
sions. 

2 . 


The appeal in this matter is not based on a final decision. 
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ARGUMENT 

1 

The Court’s jurisdiction is limited to review final 
decisions. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia denying a 
motion for a directed verdict under Rule 50(b) of the Fed¬ 
eral Rules of Court procedure, entered the 13th day of June, 
1945. The order appealed from was not a final decision. 

’•It did not dispose of the case, nor determine the litigation, 
' • *« 

• k and, therefore, this Court is not authorized to entertain the 
appeal undev 2?fcle 28, Section 225 U. S. C. 28. 28 U. S. C. 
A. 225. The court is limited to review “final decisions.” 

Catlin vs. United States, 65 Supreme Court Re¬ 
porter, p. 631. 

Borg-Warner Corporation vs. Whitney, 121 Fed¬ 
eral 2nd. p. 444. 

Southland Industries, Inc. vs. Federal Communica¬ 
tions Commission, 69 App. D. C. 82, 99 Federal 
2nd. 177. 

Kuhn/'/ at. vs. Canteen Food Service, Inc., et al., 
150 Federal 2nd. 55. 

Conclusion 


The order appealed from was not a final decision. It did 
not dispose of the case, nor determine the litigation, and, 
therefore, this Court is without jurisdiction to consider this 
appeal and the Motion to Dismiss should be granted. 

Respectfully submitted, 

JOSEPH M. BONTTSO, 

HENRY I. QUINN, 

Woodward Building, 

Attorneys for Appellee . 









